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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U. 8S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(No. 3592) 


In re GEORGE SIROTA AND SONS, GEORGE SIROTA, NORMAN L. 
SIROTA, BENJAMIN SirRoTA, HARRY A. ASPINWALL, AND DYKE 
CULLUM. CEA Docket No. 54. Decided August 26, 1953. 


Postponement of Effective Date of Order 


Pending action upon complainant’s motion for clarification of the order of 
July 31, 1953, the effective date of that order is postponed insofar as it 
applies to the suspension of the registration of G. S. and Sons as a 
futures commission merchant, and the registration of S. and Company 
as a futures commission merchant, and the order of July 31, 1953 shall 
become effective on September 1, 1953 with respect to the suspensions 
of the registration of respondents N. L. S., B. S. and H. A. A. as floor 
brokers under the act and with respect to the refusal of trading privileges 
to D. C. 


Mr. Benjamin M. Holstein for Commodity Exchange Authority. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER MODIFYING EFFECTIVE DATE 


On August 18, 1953, the complainant in this disciplinary pro- 
ceeding under the Commodity Exchange Act (7 U.S.C. Chapter 
1) filed a motion for clarification of the order entered in this pro- 
ceeding on July 31, 1953, effective September 1, 1953. The motion 
seeks a supplemental order making it clear that the ordered sus- 
pension of the registration of George Sirota and Sons as a futures 
commission merchant under the act applies also to the registra- 
tion of Sirota and Company, a partnership registered after the 
issuance of the referee’s report in this proceeding consisting of 
the same partners as George Sirota and Sons with one additional 
partner. 

Pending action upon the complainant’s motion, the effective 
date of the order of July 31, 1953, is postponed insofar as it ap- 
plies to the suspension of the registration of George Sirota and 
Sons as a futures commission merchant and the registration of 
Sirota and Company as a futures commission merchant. The order 
of July 31, 1953, shall become effective on September 1, 1953, with 
respect to the suspensions of the registrations of respondents 


947 





948 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 12 A.D. 948 


Norman L. Sirota, Benjamin Sirota and Harry A. Aspinwall as 
floor brokers under the act and with respect to the refusal of 
trading privileges to Dyke Cullum. 

Copies hereof shall be served upon the parties and the contract 
markets under the act by registered mail or in person. 


(No. 3593) 


In re THE MARKET AGENCIES OPERATING AT THE NORTH SALT 
LAKE UNION STOCK YARDS. P&S Docket No. 457. Decided Aug- 
ust 18, 1953. 


Continuation of Rates and Charges 


Inasmuch as the parties are agreed, respondents’ petition for continuation 
of their rates and charges is granted and respondents are authorized 
to continue assessing the current schedule of rates and charges during 
the life of this order and, for good cause shown, this order shall become 
effective in less than 30 days. 

. Harold M. Carter for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. S. Lawrence Moss, of North Salt Lake, Utah, for 
Producers Livestock Marketing Association, respondent. Mr. Frank J. 
Collings, of North Salt Lake, Utah, for Collings & Burbank, respondent. 
Mr. Hart L. Stallings, of North Salt Lake, Utah, for Western Livestock 
Order Buyers, respondent. Mr. J. Rube Larsen, of North Salt Lake, Utah, 
for Utah Livestock Commission Company, respondent. Mr. W. H. Lovell, 
of North Salt Lake, Utah, for W. H. Lovell & Son, respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on September 9, 1952 
(11 A.D. 762), authorizing respondents to file and put into effect 
to and including September 14, 1953, the current schedule of rates 
and charges. 

On July 17, 1953, respondents filed a petition requesting that 
the current schedule of rates and charges be continued in effect 
“on a two year basis.” 

The attorney for the Livestock Branch, Production and Market- 
ing Administration, filed an answer recommending that the peti- 
tion be granted and that the reporting requirement contained in 
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the order of September 9, 1952, be continued in effect as a part 
of this order. 

Prior to the issuance of the order of September 9, 1952, author- 
izing increases in rates and charges, public notice was given of 
the filing of the petition therefor and its contents and all interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter. No interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present petition 
does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or new rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 

Since the parties are agreed, the petition is granted and re- 
spondents are authorized to continue assessing the current sched- 
ule of rates and charges during the life of this order. The report- 
ing requirement contained in the order of September 9, 1952, is 
continued in effect as a part of this order. 

Respondents desire that this order become effective upon the 
expiration of the order of September 9, 1952. The Packers and 
Stockyards Act provides that orders of this nature shall not be- 
come effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 

This order shall become effective on September 15, 1953, and 
remain in effect to and including September 14, 1955, unless 
changed by further order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3594) 
Inre N. B. OGDEN. P&S Docket No. 2047. Decided August 19, 1953. 


Suspension of Registration for Six Months—Violation of 
Act — Failure to Furnish Bond — Failure to Pay for 
Purchases—lInsolvency—Cease and Desist 


Where respondent admitted violations of the act by engaging in extensive 
dealer operations at posted stockyards without furnishing bond as re- 
quired by the act and failing to pay for some purchases made by him 
while being insolvent, respondent’s registration under the act is sus- 
pended for a period of six months. 
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Wilful Violation of Act—Failure to Furnish Bond 


Respondent’s failure to furnish the required bond held to be wilful in view 
of respondent’s refusal to furnish the bond in spite of repeated requests 
from the Packers and Stockyards Division for such bond, and by reason 
of respondent’s failure to pay for livestock purchased by him, respondent 
also wilfully violated the act. 


Mr. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. N. B. Ogden, of Campbellsburg, Kentucky, respondent, 
pro se. Mr. John Curry, Hearing Examiner. ° 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.). The com- 
plaint charges that the respondent violated the act and the regu- 
lations by engaging in extensive dealer operations at several 
posted stockyards without furnishing bond and by neglecting and 
failing to pay for some of the livestock purchased in such dealer 
operations. On April 10, 1953, the respondent filed an answer 
admitting the facts alleged in the complaint and waiving an oral 


hearing. The respondent also admitted that he is presently in- 
solvent and has ceased operations in the livestock marketing busi- 
ness. Hearing Examiner John J. Curry issued a report recom- 
mending that the respondent be found to have violated the act as 
charged and recommending suspension of the respondent’s regis- 
tration. No exceptions to the report were filed. 


FINDINGS OF FACT 


1. The respondent, N. B. Ogden, Campbellsburg, Kentucky, is 
registered under the act as a dealer to buy and sell livestock for 
his own account at various stockyards and at all times mentioned 
herein was so registered. 

2. The Boyle County Stockyards, Danville, Kentucky, Garrard 
County Stockyards Co., Lancaster, Kentucky, Blue Grass Stock- 
yards, Lexington, Kentucky, Clay-Gentry Stock Yards Co., Inc., 
Lexington, Kentucky, Paris Stock Yards, Paris, Kentucky, Win- 
chester Stock Yards, Winchester, Kentucky, and the Madison Sales 
Co. Stockyards, Richmond, Kentucky, hereinafter referred to as 
the stockyards, were at all times mentioned herein posted stock- 
yards subject to the provisions of the act. 


3. On numerous occasions during October, November and 
December, 1952, the respondent bought livestock for his own ac- 
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count at the Boyle County Stockyards, the Clay-Gentry Stock 
Yards Co., Inc., and the Blue Grass Stockyards, without furnish- 
ing bond as required by the act and the regulations. 


4. During the period from July 13 through December 31, 1952, 
the respondent operated as a dealer at the stockyards mentioned 
without furnishing and maintaining a bond as required by the act 
and the regulations. On the basis of the volume of respondent’s 
business at posted stockyards during the year 1951, the respond- 
ent, to engage in dealer operations at posted stockyards, was re- 
quired to furnish a bond in the amount of $11,000. However, not- 
withstanding repeated requests from the Packers and Stockyards 
Division, Livestock Branch, Production and Marketing Adminis- 
tration, respondent failed and refused to furnish such bond. 


5. Respondent is insolvent. 


6. Respondent, on or about November 18 and 25, 1952, while 
operating as a dealer at the Blue Grass Stockyards without being 
bonded to assure payment of his obligations incurred as a dealer, 
purchased 35 head of cattle at a total cost of $4,474.96 and neg- 
lected and failed to pay therefor. Respondent presently is unable 
to pay for such livestock purchase because of insolvency. 


7. Respondent, on or about December 1, 1952, while operating 
as a dealer at the Boyle County Stockyards without being bonded 
to assure payment of his obligations incurred as a dealer, pur- 
chased 63 head of cattle at a total cost of $6,416.67 and neglected 
and failed to pay therefor. Respondent presently is unable to pay 
for such livestock purchase because of insolvency. 


CONCLUSIONS 


The violations with which the respondent is charged and which 
are admitted by him are serious violations of the Packers and 
Stockyards Act and the regulations issued thereunder. The re- 
spondent engaged in extensive dealer operations at posted stock- 
yards without furnishing bond as required by the act and failed 
to pay for some purchases thus made. During this time, or during 
part of this time, the respondent was insolvent. It is concluded 
that the failure to furnish the required bond was wilful in view 
of respondent’s refusal to furnish the bond despite repeated re- 
quests from the Packers and Stockyards Division for such bond. 
By reason of the respondent’s insolvency, his registration should 
be suspended (7 U.S.C. 204). By reason of respondent’s failure 
to provide bond and to pay for livestock purchased by him, the 
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respondent also wilfully violated section 312(a) of the act (7 
U.S.C. 218) and sections 201.27 and 201.28 of the regulations (9 
CFR 201.27, 201.28). 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set forth in the 
Findings of Fact. 

Respondent’s registration under the act is suspended for a 
period of six months from the effective date of this order and 
thereafter until he shows himself solvent and able to discharge 
all his financial obligations as they accrue. If, after the expiration 
of such six-month period, the respondent shall make such a show- 
ing of solvency, the suspension will be terminated by a supple- 
mental order. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3595) 


In re GEO. E. PARKER, d/b/a GEO. E. PARKER LIVE STocK CoM- 
MISSION COMPANY, AND WARREN BERREY. P&S Docket No. 2049. 
Decided August 27, 1953. 


Suspensions of Registration—Cease and Desist—Violations 
of Act—Obtaining Commissions and Dealer Trading Profit 
at Expense of Consignors and Customers — Failure to 
Furnish Full Accounting in Connection with Transactions 
—Concealing True Nature of Transactions 


For violations of the act by respondent registered as a market agency and 
respondent registered as a dealer by an arrangement between them by 
which the market agency obtained two commissions and the dealer a 
trading profit at the expense of the consignors and customers of the 
market agency, by failure of the market agency to furnish a full ac- 
counting in connection with such transactions which constitutes a con- 
cealment of the true nature of the transactions, and by respondent B.’s 
participation in the transactions set forth in the findings of fact which 
constitutes practices prohibited by the act, the respondents commission 
company and W. B. are ordered to cease and desist from practices set 
forth in the findings of fact, the registration of respondent P. is sus- 
pended for a period of 10 days and the registration of respondent B. 
is suspended for a period of 30 days, such suspensions not to become 
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effective, unless respondents are again found to have violated the act 
within 2 years from the effective date of this order. 


Messrs. Harold M. Carter and John L. Currin for Livestock Branch, Pro- 
duction and Marketing Administration. Mr. Geo. E. Parker, d/b/a Geo. E. 
Parker Live Stock Commission Company, of Omaha, Nebraska, respond- 
ent, pro se. Mr. Warren Berrey, of Omaha, Nebraska, respondent, pro se. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.). The com- 
plaint charges that, pursuant to an arrangement or understanding 
between them, respondent Parker on numerous occasions sold 
sheep consigned to him for sale on a commission basis to respond- 
ent Berrey and on the date of sale or on the day following re- 
purchased the same sheep from respondent Berrey, without re- 
weighing, at an increase in price of twenty-five cents per hundred- 
weight, to fill orders. It was also alleged that the respondent 
Parker failed to explain on accounts of purchase rendered in con- 
nection with such transactions that the weights shown were not 
obtained on stockyard scales at the time of purchase. 

The answer of respondent Berrey filed January 5, 1953, admit- 
ted the charges as being true and correct, but stated that the prac- 
tice has existed on the market for many years. The answer denied 
violation of the act, but waived oral hearing. The answer of re- 
spondent Parker filed January 8, 1953, contained lengthy explana- 
tions of the factual allegations but substantially admitted the truth 
of each. The answer denied that the facts alleged in the complaint 
constituted violations of the act or the regulations. Oral hearing 
was waived. Hearing Examiner John Curry issued a report rec- 
ommending that the respondent be found to have violated the act 
as charged. The respondents did not file exceptions. 


FINDINGS OF FACT 


1. Respondent Geo. E. Parker, doing business as Geo. E. Parker 
Live Stock Commission Company, Omaha, Nebraska, was at all 
times mentioned herein and is now registered under the act as a 
market agency buying and selling livestock on a commission basis 
at the Union Stock Yards, Omaha, Nebraska. 


2. Respondent Warren Berrey was at all times mentioned 
herein and is now registered under the act as a dealer buying and 
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selling sheep for his own account at the Union Stock Yards, 
Omaha, Nebraska. 


3. The Union Stock Yards, Omaha, Nebraska, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein, was a 
posted stockyard subject to the provisions of the act. 


4. On 27 occasions during July, August and September, 1951, 
specified in the complaint and at divers other times from May 21, 
1951, through October 19, 1951, pursuant to an arrangement or 
understanding between respondent Parker and respondent Berrey, 
respondent Parker sold sheep consigned to him for sale on a com- 
mission basis to respondent Berrey and repurchased the same 
sheep from respondent Berrey, without reweighing, at an increase 
in price of twenty-five cents per hundredweight, to fill orders for 
the purchase of sheep on a commission basis. 


5. Respondent Parker, in connection with the transaction re- 
ferred to in Finding of Fact 4 above, repurchased the sheep from 
respondent Berrey without having such sheep reweighed and 
showed on the accounts of purchase the weights recorded on the 
scale tickets when the sheep were purchased by respondent Berrey 


without explaining that such weights were not weights obtained 
on a stockyard scale at the time of purchase by respondent Parker. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4 and 5, 
it is concluded that respondent Parker wilfully violated sections 
304, 307, and 312(a) of the act (7 U.S.C. 205, 208, 213) and sec- 
tion 201.44 of the regulations (9 CFR 201.44). An arrangement 
between a market agency and a dealer, such as that referred to in 
Finding of Fact 4, by which the market agency obtains two com- 
missions and the dealer a trading profit at the expense of the 
consignors and customers of the market agency is a serious viola- 
tion of the act. In re Mann, Boyd and Mann, 11 A.D. 192, 196, 
197 (1952). Cf. In re Tom Benson, d/b/a Fulton Commission Co., 
11 A.D. 846, 847, 848 (1952) ; In re Gideon Broberg, 10 A.D. 488, 
492, 493 (1951). Failure of the market agency to furnish a full 
accounting in connection with such transactions, as found in Find- 
ing of Fact 5, operates to conceal the true nature of the transac- 
tions and is also in violation of the act as well as section 201.44 
of the regulations. In re Cassidy Commission Company, 3 A.D. 
176, 178 (1944); In re Scannell-Cochran Commission Company, 
3 A.D. 184, 187 (1944) ; In re Ralph O. Wright, 3 A.D. 394, 396 
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(1944); In re Wright-Halliburton Company, 3 A.D. 592, 593 
(1944). Respondent Berrey, by reason of his participation in the 
transactions set forth in the findings, also engaged in practices 
prohibited by section 312(a) of the act. 


ORDER 


The respondents, Geo. E. Parker, doing business as Geo. E. 
Parker Live Stock Commission Company, and Warren Berrey, 
shall cease and desist from engaging in the practices set forth in 
the Findings of Fact. 

The registration of respondent Parker is suspended for a period 
of ten days and the registration of respondent Berrey is suspended 
for a period of thirty days, such suspensions not to become effec- 
tive, however, unless the respondents are again found, after op- 
portunity for a hearing, to have violated the act within two years 
from the effective date of this order. 

This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 3596) 


In re RoY HYATT AND A. E. WARD, PARTNERS, d/b/a HYATT AND 
WARD LIVESTOCK COMMISSION COMPANY. P&S Docket No. 2033. 
Decided August 27, 1953. 


Vacation of Prior Order—Withdrawal of Amended Answer 


Where respondents filed a second petition for reconsideration contending that 
the letter submitted with their amended answer asking for suspension 
of the seven-day suspension should be considered part of their amended 
answer and that they did not intend to consent to an effective suspension 
of their registration, the order of May 21, 1953 is vacated, the respond- 
ents are given permission to withdraw their amended answer, and are 
allowed 80 days within which to file another amended answer or other 
documents looking to consent disposition of the proceeding. 


. Lowell E. Miller for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Harold LeVander of Kelly, LeVander & Gillen, of 
South St. Paul, Minnesota, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 
In this disciplinary proceeding under the Packers and Stock- 
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yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), an order was 
entered on May 21, 1953, suspending their registration as a mar- 
ket agency under the act for seven days as a result of finding that 
the respondents violated the act. No hearing was held because 
the respondents, in an amended answer, admitted the allegations 
of the complaint, waived hearing and consented to the entry of 
an order suspending their registration for seven days. 

Following the entry of the order, the respondents filed a peti- 
tion for reconsideration which was dismissed. They filed a second 
petition for reconsideration contending that a letter submitted 
with their amended answer asking for suspension of the seven- 
day suspension should be considered part of their amended answer 
and that they did not intend to consent to an effective suspension 
of their registration. 

In view of the turn which the proceeding has taken, the order 
of May 21, 1953, is vacated and the respondents are given per- 
mission to withdraw their amended answer. Respondents are al- 
lowed thirty days within which to file another amended answer 
or other documents looking to consent disposition of the proceed- 
ing. Otherwise, the complaint and answer will be set down for 
oral hearing. 


(No. 3597) 


DISMISSAL DUE TO DEATH OF RESPONDENT 
In re GEORGE E. GIBBONS. P&S Docket No. 1991. Decided August 
21, 1953. Mr. Jerome S. Ducrest for Livestock Branch, Production 
and Marketing Administration. Decision by Thomas J. Flavin, 
Judicial Officer. 


(No. 3598) 


Bert A. GEURIN v. CLYDE BERRYHILL. PACA Docket No. 5827. 
Decided August 18, 1953. 


Failure to Pay Purchase Price of Tomatoes 


Where complainant sought to recover reparation for the balance of the pur- 
chase price of a number of field crates of tomatoes sold and delivered 
to respondent, and the latter filed an answer denying liability on the 
grounds that the tomatoes delivered were culls, held, that respondent’s 
defense is untenable, since respondent’s answer is unsworn and he has 
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not submitted any corroborated evidence in support thereof and has 
thus failed to sustain the burden of proving his defense that the tomatoes 
delivered were culls, and therefore, respondent’s failure to pay the pur- 
chase price promptly is in violation of section 2 of the act, for which 
reparation should be awarded to complainant. 







Mr. Richard M. Stanley, of Immokalee, Florida, for complainant. Mr. Clyde 
Berryhill, of Hot Springs, Arkansas, respondent, pro se. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on June 30, 1952 complainant seeks to 
recover reparation for the unpaid purchase price of 205 field crates 
of tomatoes sold and delivered to respondent. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch, were served by registered mail upon respond- 
ent on September 10, 1952. A copy of the report of investigation 
was served upon complainant on September 8, 1952. Respondent 
filed an answer to the formal complaint denying liability on the 
grounds that the tomatoes delivered were culls. 

The amount involved herein is more than $500. However, neither 
party requested an oral hearing and the case is, therefore, handled 
in accordance with the shortened method of procedure, as pro- 
vided by the rules of practice (7 CFR 47.20). Complainant failed 
to file an opening statement of facts and respondent failed to file 
an answering statement. 























FINDINGS OF FACT 


1. Complainant is an individual, Bert A. Geurin, whose post 
office address is Immokalee, Florida. 


2. Respondent is an individual, Clyde Berryhill, whose post 
office address is Box 911, Hot Springs, Arkansas. At the time of 
the transaction involved herein, respondent was licensed under the 
Act. 


8. On or about December 14, 1951, contemplating the ship- 
ment of a perishable agricultural commodity in the course of inter- 
state commerce, the parties entered into an oral contract whereby 
complainant sold and respondent purchased 205 field crates of 
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tomatoes at an agreed price of $2.55 per field crate (a total price 
of $522.75), f.o.b. shipping point at Immokalee, Florida. 


4. On or about the date of sale, complainant delivered aboard 
respondent’s truck at shipping point, 205 field crates of tomatoes 
meeting contract requirements. Upon arrival of the tomatoes at 
destination in Hot Springs, Arkansas, the shipment was accepted 
by respondent. 


5. Although requested to do so, respondent has failed and re- 
fused to pay the purchase price, or any part thereof. 


6. The formal complaint was filed on June 30, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s only defense to this action is set forth in a letter 
addressed by him to the Department on September 29, 1952, which 
was accepted as his answer to the formal complaint. In this letter 
respondent states that the tomatoes delivered by complainant were 
culls, and that upon calling complainant with reference thereto 
complainant agreed to, and did, deliver a second load of tomatoes 
to respondent without charge. Respondent further states that the 
second load of tomatoes were also culls and that he lost money 
on them. Respondent’s statement is unsworn, and he has not sub- 
mitted any corroborative evidence in support thereof. 

The contract herein contained no specifications as to grade, 
quality, or condition. Under the f.o.b. terms of the contract, com- 
plainant was required to place the tomatoes on respondent’s truck 
in suitable shipping condition. Regulations, 7 CFR 46.24(i) and 
(j). There is no evidence that the tomatoes delivered failed to meet 
this requirement. Assuming for the purpose of discussion, but not 
deciding, that the delivery by complainant of “culls” would not 
have constituted good performance under the contract, still, re- 
spondent has failed to sustain the burden upon him by proving 
his defense that the tomatoes delivered were culls. 

Respondent’s failure to pay the purchase price promptly is a 
violation of section 2 of the Act, for which reparation in the 
amount of $522.75, plus interest, should be awarded complainant. 
The facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, $522.75, with interest thereon at the 
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rate of 5 percent per annum from January 1, 1952, until paid. 
The facts and circumstances as set forth herein shall be pub- 

lished. 

Copies hereof shall be served upon the parties. 









(No. 3599) 





DENNEY APPLE DISTRIBUTORS, INC. v. THEODORE GAGNON. PACA 
Docket No. 5742. Decided August 20, 1953. 









Failure to Pay Net Loss on Joint Account Transactions 


Where complainant sought to recover from respondent the net loss under a 
joint account contract for the handling of peaches, and also alleged that 
respondent withdrew a sum of money from the joint account funds with- 
out authority, and respondent in his answer maintained that he was 
entitled to certain expenses which exceed the amount claimed by com- 
plainant, and that as a partner he had a right to take the sum he with- 
drew as it was justly due him, held, that since the usual or customary 
practice is for each member of a joint account to pay his personal ex- 
penses and respondent has failed to sustain the burden of proving that 
the joint account agreement here provided for the payment of his person- 
al expenses, the failure of respondent to pay promptly to complainant 
the amount due him constitutes a violation of section 2 of the act, for 
which reparation should be awarded to complainant. 


Mr. James J. Aiello, of Albany, New York, for complainant. Mr. Theodore 
Gagnon, of Fort Fairfield, Maine, respondent, pro se. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 




















PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed February 13, 1952, complainant al- 
leges that the amount of $612.19 is due from respondent under a 
joint account contract for the handling of peaches in South Caro- 
lina during the shipping season in 1951. Complainant alleges that 
the joint account transactions resulted in a net loss, of which re- 
spondent’s share is $212.19. Complainant also alleges that re- 
spondent withdrew $400 from the joint account funds without 
authority. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
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Vegetable Branch, were served upon respondent on April 19, 1952. 
Respondent filed an answer on May 8, 1952, from which it appears 
to be his position that he was entitled to certain expenses and 
therefore his share of the loss had not been fairly computed. Re- 
spondent also alleged that as a partner he had a right to take the 
$400 as it was justly due him. 

Neither party requested an oral hearing although the amount 
involved exceeds $500. The shortened method of proceedure was 
followed in accordance with the rules of practice (7 CFR 47.20). 
Complainant filed a request that its complaint, with attached ex- 
hibits, be considered as its opening statement of facts. Although 
he was given an opportunity to do so, respondent failed to file an 
answering statement of facts. 


FINDINGS OF FACT 
1. Complainant Denney Apple Distributors, Inc., is a corpora- 
tion whose address is Colonie and Montgomery Streets, Albany, 
New York. 


2. Respondent, Theodore Gagnon, is an individual whose ad- 


dress is Fort Fairfield, Maine. At the time of the transaction 
involved herein, respondent was licensed under the act. 


8. On or about May 15, 1951, in the course of interstate com- 
merce, complainant and respondent entered into a joint account 
agreement for the handling of peaches on commission for growers 
in the area of Spartanburg, South Carolina, during the 1951 ship- 
ping season. Sometime later the terms of the contract were 
changed to admit John Aiello as a partner and to provide that 
the money required to operate would be furnished by complainant 
and all profit or losses would be divided equally between the three 
joint account partners. Pursuant to this contract complainant 
furnished the funds with which to operate. 


4. During the period June 26, 1951, through August 2, 1951, 
the partners sold 31 carloads and truckloads of peaches for various 
growers to buyers in Illinois, Michigan, Ohio, Pennsylvania, New 
Jersey, Massachusetts and New York. The joint account resulted 
in a net loss of $636.58, of which respondent’s share is $212.19. 

5. On August 17, 1951, respondent without authority with- 
drew from the joint account funds the sum of $400. 

6. Although complainant has requested respondent to refund 
the $400 and pay his share of the loss, $212.19, or a total of 
$612.19, respondent has made no refund or payment. 
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7. Formal complaint was filed February 13, 1952, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The formal complaint is signed and verified by Charles D. Den- 
ney, president of complainant. It is alleged that under the final 
joint account contract complainant was to furnish all of the money 
required and the profits or losses at the termination of the deal 
were to be divided three ways between complainant, respondent 
and Aiello. It is further alleged that on August 17, 1951, respond- 
ent withdrew from the joint account funds the sum of $400 with- 
out authorization and contrary to the joint account agreement 
and that the final accounting at the close of the season showed a 
net loss of $638.58. Exhibit 4 of the complaint is a copy of the 
invoice sent to respondent on September 25, 1951, for the $400, 
plus one-third of the loss $212.19, or a total of $612.19. Exhibit 5 
is complainant’s statement of the joint account, a copy of which 
was enclosed with the invoice, showing itemized expenses of $1,- 
535.08, total commissions from growers of $898.50, leaving a net 
loss of $638.58. 

As reflected in respondent’s answer and his letters contained 
in the report of investigation, respondent’s defense to this action 
is that his personal or living expenses, as well as those of the 
other members, were to constitute a part of the aggregate cost 
of the joint account, and that his expenses, less the $400 received, 
exceed the amount claimed by complainant. In a letter to com- 
plainant dated August 27, 1951, respondent stated “my total ex- 
penses for the summer was $1,155 just before I left I drew $400 
leaving me a loss of $755 plus a summers work. I believe this 
should be satisfactory to you and Mr. Aiello if it is not let me 
know.” 

During the investigation of the complaint Denney denied that 
there was any express or implied agreement to pay respondent’s 
living expenses and stated that only the operating expenses such 
as those for office and telephone were to be charged to and paid 
by the joint account. The usual or customary practice is for each 
member of a joint account to pay his personal expenses. It is 
concluded that respondent has failed to sustain the burden of 
proving that the joint account agreement here provided for the 
payment of his personal expenses while in South Carolina. 

The failure of respondent to pay promptly to complainant the 
amount of $612.19 is in violation of section 2 of the act. Complain- 
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ant should be awarded reparation in that amount, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to the complainant, as reparation, $612.19, with interest there- 
on at the rate of 5 percent per annum from October 1, 1951, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 3600) 


PACA Docket No. 5717. Decided August 20, 1953. 


Dismissal—Rejection of Commodity Not without Reason- 
able Cause — Breach of Contract — Effect of Failure to 
Give Notice of Restrictive Embargo 


Where complainant alleged that it sold respondent a carload of U.S. No. 1 
Size A, Texas Triumph potatoes for a certain net price, delivered 
Chicago, Illinois, that the potatoes were tendered to respondent at Chi- 
cago, but the latter rejected them without reasonable cause, and that 
the potatoes were resold at a loss for which claim is made, and respond- 
ent admitted the contract but denied that delivery was made in accord- 
ance with the terms of the contract, since complainant shipped the car 
under restrictive embargo due to flood conditions imposed by the carrier 
and arrival of the shipment to Chicago was delayed for four days, held, 
that the evidence shows that respondent did not become aware of the 
imposition of the embargo until after the date on which the shipment 
was due to arrive at Chicago, and complainant did not notify respondent 
that the shipment was made under the restrictive embargo noted on the 
bill of lading; that by shipping the potatoes under such abnormal con- 
ditions without notice to or authority from respondent, complainant 
breached its contract and became duly responsible for the 4-day delay 
in delivery of the shipment; and that this substantial breach of the 
contract provided ample justification for the rejection of the commodity, 
and therefore, the complaint should be dismissed. 


Timeliness of Notice of Rejection of Shipment 


Complainant’s contention that it was respondent’s duty to notify complainant 
of the rejection of the shipment when it became apparent that it had 
been delayed and would not arrive on schedule is without merit, since 
there is no rule which requires a buyer to reject a shipment before de- 
livery is tendered, even though he may acknowledge the breach of con- 
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tract on the seller’s part prior to tender, and, furthermore, the regula- 
tions under the act allow a purchaser a reasonable time after notice of 
arrival in which to reject a shipment for cause. 


Guarantee of Time of Arrival of Shipment in Delivered Sale 


While complainant’s argument that where the seller does not guarantee time 
of arrival in a delivered sale, he cannot be held liable for the losses due 
to carrier delays is supported by some authority, this proposition may 
held good if it can be shown that the shipper is not in any way responsible 
for the delay, but complainant cannot claim the benefit of this rule since 
it cannot show that complainant was in no way responsible for the carrier 
delays. 

Mr. Alexander Golbus of Golbus & Golbus, of Chicago, Illinois, for complain- 
ant. Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. Mr. Gilbert 
A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed October 30, 1951, complainant alleges 
that it sold respondent a carload of U.S. No. 1, Size A, Texas 
Triumph potatoes for the net price of $1,311.85, delivered * * *, 
Illinois; that the potatoes were tendered to respondent at * * * 
in full compliance with the contract, but that respondent rejected 
them without reasonable cause. Complainant alleges, further that 
the potatoes were resold for the net amount of $681.09 which, 
when deducted from the contract price, leaves complainant with 
a loss in the amount of $630.76, for which claim is made. 

A copy of the complaint and a copy of the report of investiga- 
tion made by the Regulatory Division, Fruit and Vegetable Branch, 
were served upon respondent by registered mail on March 14, 1952. 
Complainant also received a copy of the investigation report by 
registered mail. 

An answer to the complaint was filed on March 27, 1952. Re- 
spondent admits the contract as alleged in the complaint, but de- 
nies that delivery of the potatoes was made in accordance with 
the terms of the contract, since complainant shipped the car under 
a restrictive embargo imposed by the carrier and the arrival of 
the shipment at * * * was delayed for four days. Respond- 
ent contends that shipment under these conditions was not con- 
templated or agreed to by respondent, who had no knowledge of 
the embargo, and the consequent delay in arrival of the potatoes 
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was a substantial breach of contract and reasonable cause for the 
rejection. 

An oral hearing was held at * * *, Illinois on November 
19, 1952. Both parties were represented by counsel. Complainant 
introduced the deposition of * * * and the oral testimony 
of * * * * * * testified on behalf of respondents. Briefs 
were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, * * *, doing business as 
* * *, whose post office address is * * *, Texas. 


2. Respondent is a partnership, composed of * * * and 
* * *, doing business as * * *, whose addressis * * 
* * *, Tilinois. At the time of the transaction involved in this 
proceeding, respondent was licensed under the Act. 


8. On or about July 13, 1951, complainant sold to respondent 
860 100-pound sacks “Top O Texas” brand, U.S. No. 1, Size A, 
washed Triumph potatoes, at $4.90 per sack, delivered * * *%, 
Illinois, to be shipped via the * * *. The sale was negotiated 


by complainant’s agent, * * *, of * * *, who issued a 
broker’s Standard Memorandum of Sale on July 13, 1951. 


4. On July 13, 1951, complainant delivered to the * * * 
at * * *, Texas, potatoes meeting contract specifications 
contained in car MDT 20674. The carrier issued a bill of lading 
on the shipment bearing the following notation: 

“Subject to Delay Under Embargo #8”. 
Complainant did not notify respondent of this restrictive notation 
on the bill of lading. 

5. The normal transit time for a shipment of this kind from 

* * *, Texas,to * * *, Illinois, is fourth morning de- 
livery and under this schedule, the shipment should have been de- 
livered at * * * in time for the morning market on July 
17, 1951. 

6. Due to flood conditions in and around * * *, Missouri, 
the carrier rerouted this shipment via the * * *, as it was 
permitted to do under ‘King’s I. C. C. Order No. 52” issued by 
the * * * on July 11, 1951, and the restrictive embargo noted 
on the bill of lading. As a result of the carrier’s delay in handling 
the shipment, it did not arrivein * * * until Saturday morn- 
ing, July 21, 1951. 
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7. At 11:00 a.m., July 21, 1951, respondent notified complain- 
ant by telegram that the shipment was being rejected because of 
railroad delay, and requested complainant to make other disposi- 
tion. Thereupon, complainant notified respondent that the potatoes 
would be resold and that respondent would be held responsible 
for any loss sustained. 


8. Complainant resold the potatoes tothe * 
* * *, Pennsylvania for the net amount of $681.09. 


9. Formal complaint was filed on October 30, 1951, and within 
9 months after accrual of the alleged cause of action. 


*s * of s* 8 


CONCLUSIONS 


Respondent contracted to purchase the potatoes involved in this 
proceeding through the brokerage firm of * * *, acting as 
agent for complainant. The order was placed on July 11, 1951, 
with the understanding that the potatoes would be shipped July 
13. At the time the sale was negotiated, neither respondent nor 
complainant’s agent had any knowledge of an embargo having been 
placed on shipments from Texas by the * * *. Respondent 
did not become aware of the imposition of such an embargo until 
after the date on which this shipment was due toarriveat * * *. 
Complainant accepted a bill of lading from the carrier bearing the 
restrictive notation: “Subject to Delay Under Embargo #8.” 
Complainant did not notify respondent that the shipment was made 
under this restrictive notation. 

Respondent was aware of the flood conditions existing in the 
* * * at and before the time of this shipment. Such conditions 
had existed for some weeks previous to the time of this sale, but 
had not seriously interfered with the normal movement of freight 
up to the time of this contract. Respondent had received two other 
carloads of Texas potatoes from complainant within a week before 
the instant carload was ordered, one of which arrived on schedule 
and the other only one day late, which is but a nominal variation 
from the norma] transportation schedule. Complainant’s own wit- 
ness, * * *, _ testified that the existence of the floods was 
general knowledge but that the effects of the floods were prob- 
lematical and people continued to buy and sell carloads right along 
in the regular routine order of business. 

With this background in mind, we shall examine the contentions 
raised by complainant. First, it is argued that respondent had full 
knowledge at the time of this purchase that the transportation of 
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commodities from Texas was subject to delay due to the floods 
which were prevalent at the time; that this contract was entered 
into with the contemplation that such a delay might be encount- 
ered and that respondent cannot now justify his rejection of the 
shipment on the basis of a delay caused by the conditions of which 
he had full knowledge. The evidence does not sustain this conten- 
tion. Complainant’s own witness testified that although the flood 
conditions were known throughout the trade, there had been no 
change in the usual routine of business on the market. The evi- 
dence shows, further, that complainant had shipped a carload of 
potatoes to respondent on July 3, 1951, which arrived at * * * 
on July 7, 1951, which was exactly on schedule; and that com- 
plainant had shipped another carload on July 6, 1951, which ar- 
rived at * * * on July 11 — one day behind schedule. Thus, 
in less than a week before the instant carload of potatoes was 
ordered, respondent had received two other identical carloads 
from complainant, neither of which showed any unusual delay in 
transportation. It is apparent, therefore, that although respondent 
knew that flood conditions existed when this order was placed, he 
had no indication that the shipment might encounter any unusual 
delay on account of such conditions. On the contrary, it was his 
experience in relation to two other identical shipments from the 
same shipping point which had been received within the same 
week that the flood conditions were not causing delays. 
Complainant next contends that it was respondent’s duty to 
notify complainant of the rejection of this shipment on July 17 
or 18, when it became apparent that it had been delayed and would 
not arrive on schedule. We know of no rule which requires a 
buyer to reject a shipment before delivery is tendered, even 
though he may have knowledge of a breach of contract on the 
seller’s part prior to tender. The regulations allow a purchaser 
a reasonable time after notice of arrival within which to reject a 
shipment for cause. In no event do they require notice of rejection 
to be issued in advance of the arrival.of the shipment. 
Complainant’s final contention is that where the seller does not 
guarantee time of arrival in a delivered sale, he cannot be held 
liable for losses due to carrier delays. There is some authority for 
this proposition in past decisions, if it can be shown that the ship- 
per is in no way responsible for the delay. However, complainant 
cannot claim the advantage of this rule in this case, since it can- 
not show complainant was in no way responsible for the carrier 
delay. It was complainant’s obligation under the contract to ar- 
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range for normal transportation of the shipment from * * *%, 


Texas,to * * *, Illinois, viathe * * *. Upon delivering 
the potatoes to the carrier at shipping point, complainant was ad- 
vised that the carrier might not be able to provide normal trans- 
portation service and conditions, and would only accept the ship- 
ment “subject to delay under Embargo #8.” By shipping the po- 
tatoes under such abnormal conditions, without notice to or au- 
thority from respondent, complainant breached its contract and 
became directly responsible for the four-day delay in delivery of 
the shipment. This was a substantial breach of contract which 
provided ample justification for the rejection. 

It is concluded that respondent’s rejection of the potatoes was 
not without reasonable cause, and was justified in the circum- 
stances. Accordingly, the complaint should be dismissed. 


















ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served on the parties. 








(No. 3601) 






PETER MARTORI’S SONS, INC. v. JOHN TAXIN COMPANY. PACA 
Docket No. 5762. Decided August 20, 1953. 






Failure to Pay Purchase Price of Peas—Evidence—Failure 
to Sustain Burden of Proof as to Quality of Produce— 
Failure to Establish Breach of Contract—Deterioration of 
Produce Not Abnormal—Dismissal of Counterclaim 







Where complainant assignee seeks to recover the balance of the purchase 
price of a number of tubs of King Tut brand peas delivered to respond- 
ent, and the latter in its answer and counterclaim alleged that by reason 
of the delivery of poor quality King Tut brand peas to respondent the 
parties entered into a supplemental agreement whereby respondent was 
to sell said carload of peas and remit the proceeds to complainant, and 
that respondent has accounted in full in accordance with said agreement 
and that since the peas delivered were not of the quality and condition 
warranted by complainant, respondent has been damaged in the amount 
of the difference between the value of King Tut brand peas bought and 
the value of 75 percent U.S. No. 1 peas delivered by complainant, Held: 
(1) no consignment contract was made; 

(2) since respondent purchased by brand name and not by grade, 
it is incumbent upon it to show by a preponderance of the evidence that 
the peas received were not the best available in the district at the timé 
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of shipment, and that they were not of the quality as represented by 
the brand name, but respondent has failed to sustain the burden of proof 
in this respect; 

(3) the question of delay in loading the car raised by respondent 
is not material here as the deterioration factor at destination was not 
abnormal and therefore the shipment met the contract requirements; and 

(4) since respondent’s counterclaim is based on breach of the con- 
tract by complainant and the contract was not breached, the counter- 
claim should be dismissed; and respondent’s failure to pay the full pur- 
chase price is in violation of section 2 of the act, for which reparation 
should be awarded to complainant. 


. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Earl Jay 
Gratz & Mr. David B. Fritzgerald, of Philadelphia, Pennsylvania, for 
respondent. Mre. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on December 17, 1951, and formal 
complaint was filed February 15, 1952. An amended complaint 


was filed April 14, 1952, reducing the amount of damages re- 
quested from $871.22 to $455.95; the difference of $415.27 repre- 
senting a credit for 131 tubs of peas rejected to the railroad for 
bad order and, by agreement between the parties, is to be collected 
from the railroad by complainant. Complainant, as assignee of 
M. S. Cunha & Company, seeks to recover the sum of $455.95 as 
the balance due on 640 tubs of King Tut brand peas delivered to 
respondent. 

Copies of the report of investigation, the formal complaint, and 
amended complaint were served upon respondent by registered 
mail on May 8, 1952. A copy of the investigation report was served 
by registered mail upon complainant on May 12, 1952. 

Respondent filed an answer and counterclaim to the amended 
complaint on June 4, 1952, alleging that by reason of the delivery 
of poor quality King Tut brand peas to respondent under the con- 
tract, complainant and respondent entered into a supplemental 
agreement whereby respondent was to sell said carload of peas 
and remit the proceeds to complainant, and that respondent has 
accounted in full in accordance with said agreement. For further 
defense respondent alleges that the peas delivered were not of the 
quality and condition warranted by complainant and respondent 
has been damaged in the amount of $456.81, the difference between 
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the value of King Tut brand peas bought and the value of 75 per- 
cent U. S. No. 1 peas delivered by complainant. 

As the amount in controversy is less than $500, the matter is 
handled under the shortened procedure authorized by section 47.20 
of the rules of practice (7 CFR 47.20). Both parties filed state- 
ments of fact and complainant filed a statement in reply to re- 
spondent’s statement. 


FINDINGS OF FACT 


1. Complainant, Peter Martori’s Sons, Inc., is a corporation 
whose address is 216 South Water Market, Chicago, Illinois. 


2. Respondent, John Taxin Company, is a partnership com- 
posed of John M. Taxin and Bernard Taxin, whose address is 
N. E. Corner Second and Deck Streets, Philadelphia, Pennsylvania. 
At the time of the transaction herein respondent was subject to 
license under the act. Respondent was issued a license on Novem- 
ber 30, 1951, upon payment of the required fee plus $10 arrearage. 


3. On December 7, 1951, M. S. Gunha & Company, San Jose, 
California, assigned and transferred to complainant, in writing, 
all its rights, title, and interest in and to the claim involved in this 
proceeding. 

4. On or about October 3, 1951, in the course of interstate 
commerce, complainant, as agent for M. S. Gunha & Company, 
through Ben Goldsamt, a broker representing complainant and re- 
spondent, sold to respondent 640 tubs of King Tut brand peas, 
contained in car PFE 97284, at a price of $2.75 per bushel, plus 
$75 topice, f.o.b. shipping point acceptance, and on said date con- 
firmed the terms of said purchase and sale by telegram to respond- 
ent. 

5. Car PFE 97284 was shipped from San Jose, California, on 
September 25, 1951, after 3 days in loading, was diverted in tran- 
sit on October 1, 1951, to complainant at Chicago, arrived in Chi- 
cago October 2, 1951, and on October 3 was diverted to respondent 
at Philadelphia and arrived in Philadelphia on Saturday, October 
6, 1951. 

6. Restricted official inspection of the peas on October 8, 1951, 
shows quality, condition, and grade as follows: 

“Quality: Some baskets show stock clean and well formed, 
others show stock fairly clean and fairly well 
to well formed. Generally fairly good to good 
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green color. Average 20% grade defects 1/3 
of which is overmature and yellow with seeds 
hard, remainder chiefly poorly filled pods and 
misshapen. 

“Condition: Pods generally fresh, except for over mature 
pods, calyx generally dry and brown. 4% Bac- 
terial Soft Rot in early stages. 

“Grade: Fails to grade U. S. No. 1 due to defects in 
excess of tolerance.” 


7. On October 8, 1951, respondent wired complainant that due 
to quality and condition of the peas it would not take them at in- 
voice price, and complainant replied by wire that it “made no 
warranty as to quality and grade. Expect you pay invoice price.” 


8. On October 8, 1951, the broker, Ben Goldsamt, by telephone, 
talked to complainant with respect to respondent’s complaint and 
thereafter wired respondent that Peter Martori, Jr. “told me to 
advise you to sell the car of peas then mail him the inspection 
and accounting of the sales without a check and then he will take 
it up with the shipper and see that you do not lose any money on 
this car.” 

9. On or about October 19, 1951, respondent sent complainant 
an accounting of the sale of said peas, together with an accounting 
of 60 tubs of Bay Meadow brand peas contained in the aforesaid 
car and delivered to respondent on consignment, and its check in 
the sum of $980.78 as net proceeds of said sales. One hundred and 
thirty tubs were shown as “B/O Rejected.” 

10. Complainant deposited respondent’s check in the amount 
of $980.78 as the undisputed amount upon authorization of re- 
spondent and without prejudice to the rights of either party. 

11. Complainant is entitled to reparation in the amount of 
$455.45. 

12. The complaint was filed within 9 months from the date the 
cause of action accrued. 


CONCLUSIONS 


Respondent contends that the purchase and sale agreement be- 
tween the parties was converted into an agreement of consignment 
by virtue of the telephone conversation between Martori, the ship- 
per’s agent, and Goldsamt, the broker. After the conversation 
Goldsamt sent respondent a wire which read in part: “sell the car 
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of peas then mail him [Martori] the inspection and accounting of 
the sales without a check and then he will take it up with the ship- 
per and see that you do not lose any money on this car.” Peter 
Martori states that in the telephone conversation he told Goldsamt 
that he would take the matter up with the shipper upon receipt of 
statement of sale of the car and endeavor to secure consideration 
in the event that respondent suffered a loss, but that he did not 
say he would see that respondent lost no money on the car. It is 
hard for us to believe that Martori, within 3 hours after wiring 
respondent it expected the invoice price for the peas, would guar- 
antee no loss to respondent. We conclude that Martori merely 
promised to try and obtain an adjustment from the shipper in 
the event of loss. We further conclude that no consignment con- 
tract was made. 

Respondent further contends that the peas received were not 
of the quality and condition specified by the contract. Respondent 
purchased King Tut brand peas without specifying grade and it 
received King Tut brand peas. The record discloses that M. S. 
Cunha & Company has several different brands of peas registered 
only as to name and not to denote grade. The King Tut brand is 
its highest quality brand, and peas sold under this brand. are 
known and considered to be the best available in the district at 
the time of shipment. It is well known in the trade that branded 
commodities from an area vary as to quality in different periods 
of the shipping season. The peas involved herein graded approxi- 
mately 75 percent U.S. No. 1 at destination, and examination of 
the inspection report indicates that they were approximately 80 
percent U. S. No. 1 at shipping point. Inasmuch as respondent 
purchased by brand name and not by grade, it is incumbent upon it 
to show by a preponderance of the evidence that the peas received 
were not the best available in the district at the time of shipment 
and, therefore, were not of the quality as represented by the brand 
name. Respondent has failed to sustain the burden of proof in 
this respect. Furthermore, certain evidence submitted by it indi- 
cates that other cars of King Tut brand peas received in the mar- 
ket during the period involved herein were not of good quality. 
No evidence was submitted as to the quality of the Bay Meadow 
brand peas which respondent received on consignment from com- 
plainant. This brand is the second brand of M. S. Cunha & Com- 
pany which is used for peas not quite as good in quality as the 
King Tut brand peas. The question of delay in loading the car 
raised by respondent is not material here as the deterioration 
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factor at destination was not abnormal. We conclude that the ship- 
ment met the contract requirements. 

Respondent’s counterclaim is based on breach of the contract 
by complainant. In view of our holding that the contract was not 
breached it follows that the counterclaim should be dismissed. 

Complainant is entitled to reparation in the amount of $455.45, 
with interest, the difference between the sum of $980.78 remitted 
by respondent as the undisputed amount and the invoice price of 
the peas of $1,835, after taking into consideration a credit of 
$415.27 for the railroad claim and the sum of $16.50 due complain- 
ant on the 60 tubs of peas consigned to respondent. Respondent’s 
failure to pay the full contract price is a violation of section 2 
of the act. 

Complainant should be awarded reparation in the amount of 
$455.45, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $455.45, with in- 


terest thereon at the rate of 5 percent per annum from November 
1, 1951, until paid. 

The counterclaim is dismissed. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 3602) 


SIMON SIEGAL COMPANY v. MCBRIDE PRODUCE COMPANY. PACA 
Docket No. 5492. Decided August 20, 1953. 


Dismissal of Petition for Reconsideration 


Where complainant in its petition for reconsideration urged that the record 
in this proceeding contains ample proof of damages, referring specifically 
to the deposition testimony of a witness that there was at least a dif- 
ferential of a certain amount per crate between small to medium and 
mostly medium carrots and, therefore, its complaint for reparation should 
not have been dismissed, held, that before this testimony could be con- 
sidered it would be necessary to conclude that the carrots were not mostly 
medium; that on the basis of the evidence the complainant has failed 
to sustain the burden of proving that the carrots were mostly small, and 
accordingly, the deposition testimony is not relevant with respect to the 
damages sustained by complainant; and that complainant’s petition 


should be dismissed. 
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Mr. Alexander Golbus of Golbus & Golbus, of Chicago, Ilinois, for complain- 
ant. Mr. D. F. McBride of McBride-Ligon Produce Co., of Pharr, Texas, 
for respondent. Mr. William A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 








ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), com- 
plainant sought to recover the loss allegedly sustained in connection 
with a carload of carrots purchased from respondent. In a de- 
cision issued on April 22, 19538 (12 A.D. 433) it was found that 
the contract was for one carload of U.S. No. 1 grade carrots, 
Tropic Maid brand, size “mostly medium, few small, few large.” 
It was concluded that, as contended by complainant, the carrots 
shipped by respondent were 52 inch minimum and not 34 inch 
minimum as required by the U. S. No. 1 grade, but that there was 
no convincing evidence of the market value of these carrots. For 
this reason, the complaint was ordered dismissed. No conclusion 
was reached with respect to complainant’s further contention that 
the carrots shipped were not mostly medium. 

A copy of the decision was served upon complainant on April 
28, 19538. On May 7, 1953, which was within the time provided 
by the rules of practice, complainant filed a petition for recon- 
sideration. Complainant urges that the record contains ample 
proof of damages, referring specifically to the deposition testi- 
mony of Simon Siegal that “There was at least a differential of 
$1.00 per crate between small to medium and mostly medium 
carrots.” 

Before that testimony could be considered, it would be necessary 
to conclude that the carrots were not mostly medium. In the orig- 
inal proceeding complainant contended that the various inspec- 
tions which were made of the carrots show they were not mostly 
medium. The federal inspection certificates issued at Pharr, Texas, 
and at Philadelphia, Pennsylvania, certified that the carrots ranged 
from 52 to 1% inches in diameter. In addition, the Philadelphia 
certificate certified that the carrots were “mostly 34 to 114 inches 
in diameter.” The carrots were also inspected at Philadelphia by 
the Railway Perishable Inspection Agency on February 25, 1948, 
and the report issued stated “Roots small to medium size, few 
large.” 

Respondent called as a witness at the oral hearing J. F. Stewart, 
of Pharr, Texas, who testified that he has been a federal inspector 
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for 30 years and that he has 25 inspectors under his supervision. 
Stewart testified that in the parlance of the inspection certificate 
the term “mostly” means from 55 to 90 percent on the basis of 
100 percent. The witness was handed the federal inspection cer- 
tificates issued at shipping point and at destination, and asked 
to carefully read them. With respect to each certificate, Stewart 
was asked if he could tell from such certificate whether the carrots 
were mostly small or mostly medium and he replied that he could 
not and “it is not positive that it was one way or the other.” The 
witness further testified that the consignee at Philadelphia could 
have ordered an inspection which would have shown the percent- 
age of each size — small, medium, and large. It does not appear 
from the evidence that complainant or the consignee Lewis D. 
Goldstein Fruit & Produce Corp. ordered such an inspection. 

Ernest Wofford of Wofford Vegetable Co., Pharr, Texas, testi- 
fied that he was the shipper of the carrots; that he saw the car- 
rots as they were being loaded into NRC 6722 and that in his 
opinion, they were mostly medium as those terms are understood 
in the inspection service. James T. Ringland, Alamo, Texas, testi- 
fied that he was a former federal inspector; that he is employed 
by respondent as an inspector; that on respondent’s instructions 
he carefully inspected the carrots which were loaded into car NRC 
6722 on February 13, 1948; and that he believed the carrots were 
mostly medium in size. This witness corroborated the testimony 
of Stewart that it was impossible to tell from the federal inspec- 
tion certificates whether the carrots were mostly small or mostly 
medium. 

Complainant’s principal argument appears to be that if the 
carrots had been 55 percent or more one inch or larger in diame- 
ter, the federal inspector at Philadelphia would have certified them 
to be mostly medium. Complainant offered no evidence to show that 
this was the established practice of the federal inspection service. 
The testimony of J. F. Stewart refutes the existence of such a 
practice. As we understand his testimony, 75 or 80 percent of the 
carrots could have been 384 to 114 inches and at the same time 
55 percent could have been one inch or larger or mostly medium. 

On the basis of the foregoing evidence it is concluded that com- 
plainant has failed to sustain the burden of proving that the car- 
rots were mostly small. Accordingly, the deposition testimony of 
Simon Siegel previously mentioned is not relevent with respect to 


the damages sustained by complainant. 
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Complainant’s petition for reconsideration is dismissed without 
serving a copy upon respondent. This order shall be published. 
Copies hereof shall be served upon the parties. 




















or- 
ed 
rt (No. 3603) 
ts 
ld MARDIS FARMS v. H. S. DURNIAT COMPANY. PACA Docket No. 
ne 5842. Decided August 24, 1953. 
ld 
t. Failure to Pay Net Proceeds—Failure to Submit Evidence 
in Support of Defense—Failure to File Counterclaim with- 
iT in Limitation Period—Dismissal of Counterclaim—Juris- 
). diction of Secretary 
Where complainant alleged that he consigned a truckload of watermelons 
a to respondent to be sold for complainant’s account, and that respondent 
u sold the watermelons but failed to pay over the net proceeds realized, 
. and respondent in his answer filed on September 2, 1952 alleged that 
complainant’s claim has already been disposed of by the State of Cali- 
d fornia Bureau of Market Enforcement, and respondent also alleged by 






way of counterclaim that he is éntitled to set-off against the amount 
claimed by complainant the loss which respondent sustained in connection 
with the truckload of watermelons sold for the account of complainant 
during June 1950, held, that since complainant denied respondent’s de- 
fense and the latter failed to submit any evidence in support thereof, 
there is no merit to this alleged defense; that since the counterclaim 
was not filed until September 2, 1952, more than 2 years after the cause 
of action stated in the counterclaim accrued, the Department has no 
jurisdiction over the counterclaim, and therefore, it should be dismissed; 
and that respondent’s failure to pay complainant the net proceeds con- 
stitutes a violation of section 2 of the act, for which reparation should 
be awarded to complainant. 
















Jurisdiction of Secretary—Counterclaim Not Filed 
within Limitation Period under Act 


Where the counterclaim was filed more than 2 years after the cause of ac- 
tion stated in it accrued, held, that the Department has no jurisdiction 
over a counterclaim where it arose out of a transaction different from 
that alleged in the complaint and was not filed within the 9 months 
limitation period under act after the cause of action accrued. 


Mr. Winthrop E. Thompson of Thompson & Thompson, of Blythe, California, 
for complainant. H. S. Durniat Co., of El Centro, California, respondent, 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 















PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The informal complaint was filed on January 9, 1952, and the 
formal complaint was filed on April 10, 1952. It is alleged that 
on or about June 29, 1951, complainant consigned a truckload of 
watermelons to respondent to be sold for complainant’s account; 
and that respondent sold the watermelons but failed to pay over 
the net proceeds realized in the amount of $435.33. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on June 30, 1952. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on the 
same day. 

Respondent filed an answer on September 2, 1952, alleging in 
effect that complainant’s claim was before the State of California 
Bureau of Market Enforcement for disposition; that as a result 
respondent’s bonding company made payment to the State of Cali- 
fornia Department of Agriculture; and that the latter is making 
payment to complainant. Respondent also alleges by way of coun- 
ter-claim that he is entitled to set-off against the amount claimed 
by complainant the loss of $206.71 which respondent sustained 
in connection with a truckload of watermelons sold for the account 
of complainant during June 1950. 

Since the amount in dispute is less than $500, the issues are 
determined under the shortened method of procedure in accord- 
ance with the rules of practice (7 CFR 47.20). Complainant filed 
an opening statement of facts. Although respondent was given the 
opportunity to do so, he did not file an answering statement. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Jack Mardis and 
Woodrow Mardis, doing business as Mardis Farms, whose ad- 
dress is 132 South Palm Street, Blythe, California. 

2. Respondent is an individual, Henry Stanley Durniat, trad- 
ing as H. S. Durniat Company, whose post office address is Box 
1088 El Centro, California. At the time of the transaction involved 
herein, respondent was licensed under the act. 

8. On or about July 2, 1951, respondent sold for the account 
of complainant a truckload of watermelons and realized net pro- 
ceeds of $435.33 therefor. The melons had been shipped from 
Blythe, California, on June 29, 1951, and arrived at Denver, Col- 
orado, on July 2, 1951. 

4. Although complainant has requested respondent to pay over 
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the net proceeds of $435.33, respondent has failed and refused to 
do so. 


5. Informal complaint was filed January 9, 1952, which was 
within nine months after the cause of action accrued. Respond- 
ent’s counterclaim was not filed within nine months after the al- 
leged cause of action accrued. 


CONCLUSIONS 


The evidence establishes that the truckload of watermelons 
which is the subject matter of the complaint was sold by respond- 
ent for the account of complainant; that respondent received a 
total of $464.50 from the sale of the melons; and that the net pro- 
ceeds of $435.33, after deducting respondent’s handling charges 
of $29.17, have not been paid over to complainant. None of these 
facts has been disputed by respondent, Therefore, the only matters 
for consideration are respondent’s two defenses. 

Respondent alleged in his answer that complainant’s claim 
which is covered by respondent’s file No. 948 has already been dis- 
posed of by the State of California Bureau of Market Enforce- 
ment. In the opening statement of facts, which is signed and veri- 
fied by Jack Mardis, it is stated that that Bureau is not handling 
complainant’s claim for $435.33; that the claim referred to by 
respondent is for $889.51, and concerns a load of merchandise 
which is also listed on respondent’s books as No. 948; and that 
this latter number is in error and should have been marked No. 
748. Since complainant denied respondent’s defense and respond- 
ent failed to submit any evidence in support thereof, it is concluded 
that there is no merit to this alleged defense. 

The next question concerns respondent’s counterclaim for $206.- 
71. In his answer respondent alleged that on June 11, 1950, he 
received 9,614 pounds of watermelons from complainant to be 
handled on a consignment basis; that respondent sold the melons 
to Taylor Produce Company, Richmond, California, at $45 per ton, 
making a total price of $216.32, and received a check for that 
amount; that on July 5, 1950, respondent paid complainant $206.71 
(the purchase price less $2 per ton commission) ; and that the 
buyer subsequently went into bankruptcy and its check for $216.32 
was returned unpaid to respondent. Complainant states in its 
opening statement of facts that respondent was responsible for 
the loss since he was authorized to sell only for cash. 

The cause of action stated in the counterclaim accrued on or 
about July 5, 1950, the date of payment to complainant. The coun 
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terclaim was not filed until September 2, 1952, more than two 
years later. It has been consistently held that the Department has 
no jurisdiction over a counterclaim where it arose out of a trans- 
action different from that in the complaint and was not filed with- 
in nine months after the cause of action accrued. Edna M. Sechler 
v. Tom Black, Inc., 9 A.D. 729; Lubet Produce v. Gordon Scharp- 
ing, 5 A.D. 570. In the absence of jurisdiction over respondent’s 
counterclaim, it should be dismissed. 

The failure of respondent to pay complainant the net proceeds 
of $435.33 due in connection with the shipment of June 29, 1951, 
is in violation of section 2 of the act. Reparation should be awarded 
complainant in that amount with interest and the facts should 
be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $435.33, with interest thereon 
at the rate of 5 percent per annum from August 1, 1951, until 
paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 3604) 


DEBRUYN SEED & PRODUCE COMPANY v. CASSIS PRODUCE COM- 
PANY, INc. PACA Docket No. 6049. Decided August 25, 1953. 


Rejection of Commodity without Reasonable Cause 


Where complainant claimed reparation in the amount of a loss allegedly 
sustained on a large number of sacks of onions sold to and rejected by 
respondent, held, that the failure of respondent to file an answer to the 
complaint constitutes an admission of the facts alleged therein, as pro- 
vided in the rules of practice; that respondent’s rejection of the onions 
was without reasonable cause and was a violation of section 2 of the 
act; and that complainant should be awarded reparation in the amount 
of the loss sustained by it as a result of the unlawful rejection. 


DeBruyn Seed & Produce Co., of Zeeland, Michigan, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on March 27, 1953. Formal com- 
plaint was filed on June 12, 1953. Complainant seeks an award 
of reparation in the amount of the loss allegedly sustained on 450 
sacks of onions sold to and rejected by respondent in December 
1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on July 10, 1953. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on the 
same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the complaint. 
Respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of Robert Stuart 
DeBruyn and Donald DeBruyn, doing business as DeBruyn Seed 
& Produce Company, whose address is Washington and Elm 
Streets, Zeeland, Michigan. 


2. Respondent, Cassis Produce Company, Inc., is a corpora- 
tion, whose address is P. O. Box 1745, Huntington, West Virginia. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. 


8. In the course of interstate commerce, and by oral contract, 
complainant, on December 11, 1952, sold to respondent 450 50-Ib. 
sacks of U.S. No. 1 yellow onions, 70 to 80% 2 inches and larger, 
at $2.60 per sack, f.o.b. Michigan shipping point, for a total con- 
tract price of $1,170. 

4, Complainant tendered to respondent at Michigan shipping 
point 450 50-Ib. sacks of onions meeting the specifications of the 
foregoing contract, but respondent refused to accept delivery 
thereof. 

5. Following respondent’s rejection of the onions, complainant 
resold the 450 50-lb. sacks to a dealer in Jacksonville, Florida for 
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the net amount of $1,051.42, which is $118.58 less than the re- 
spondent contracted to pay complainant for the onions. 


6. Formal complaint was filed on June 12, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8 (c)). 

Respondent’s rejection of the onions was without reasonable 
cause and was a violation of section 2 of the Act. Complainant 
should be awarded reparation in the amount of $118.58, with in- 
terest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $118.58, with interest thereon 
at the rate of 5 percent per annum from January 1, 19538, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3605) 


HaRoLD H. KASTNER COMPANY v. ARTHUR W. SHAMBLIN, JR. 
PACA Docket No. 6048. Decided August 25, 1953. 


Failure to Pay Purchase Price of Vegetables—Default 


Where complainant claimed reparation in the amount of the alleged pur- 
chase price of two lots of vegetables sold and delivered to respondent, 
held, that since respondent admitted the material facts alleged in the 
complaint and waived an oral hearing by failing to file an answer, repar- 
ation in the amount of the purchase price should be awarded to com- 
plainant. 

Mr. William C. Hutchison, Jr., of Sanford, Florida, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on February 10, 1953. Formal com- 
plaint was filed on July 2, 1953. Complainant seeks an award of 
reparation in the amount of the alleged purchase price of two 
lots of vegetables sold and delivered to respondent in May 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant July 10, 1953. A copy of the report of investigation and a copy 
of the formal complaint were served upon respondent on the same 
date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 
1. Complainant is an individual, Harold H. Kastner, doing 


business as Harold H. Kastner Company, whose address is San- 
ford, Florida. 


2. Respondent is an individual, Arthur W. Shamblin, Jr., 
whose address is Charleston, West Virginia. At the time of the 
transactions involved herein, respondent was licensed under the 
Act. 


8. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following two lots of vege- 
tables and on the dates and terms indicated: 

Date Commodity Unit Price Total 

May 19, 1952 176 Bags cabbage $4.00 f.o.b. $704.00 

80 Crates celery Sate 70.50 


May 24, 1952 50 Bu. cucumbers 4.25 ” 212.50 
10 Bu. peppers 2a. 35.00 


$1022.00 


4. Two lots of vegetables meeting the specifications of the 
foregoing contracts were delivered to and accepted by respondent 
at shipping point in Florida and were transported by motor truck 
from Sanford, Florida, in interstate commerce, to Charleston, 
West Virginia. 
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5. The total purchase price of the two lots of vegetables is 
$1,022, no part of which has been paid by respondent to com- 
plainant. 

6. Informal complaint was filed on February 10, 1953, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay eile to complainant the full 
agreed purchase price of the two lots of vegetables is in violation 
of section 2 of the Act. Complainant should be awarded reparation 
in the amount of $1,022, with interest, and the facts should be 


published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,022, with interest thereon 
at the rate of 5 percent per annum from June 1, 1952, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3606) 


F. J. KLASSEN v. VINCENT J. SQUILLANTE, INC. PACA Docket No. 
6051. Decided August 25, 1953. 


Failure to Pay Balance of Purchase Price of Juice Grapes—Default 


Where complainant sought an award of reparation in the amount of the 
alleged balance of the purchase price of 10 carloads of juice grapes 
sold and delivered to respondent, held, that since respondent admitted 
the material facts alleged in the complaint and waived an oral hearing 
by failing to file an answer, reparation in the amount of the balance 
of the purchase price should be awarded to complainant. 


Mr. Paul A. Eymamn, of Reedley, California, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on April 13, 1953. Formal com- 
plaint was filed on July 3, 1953. Complainant seeks an award of 
reparation in the amount of the alleged unpaid balance of the 
purchase price of ten carloads of juice grapes sold and delivered 
to the respondent in October 1952. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Regulatory Division, Fruit and Vege- 
table Branch, were served upon respondent on July 14, 1953. A 
copy of the report of investigation was served upon complainant 
on July 17, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, F. J. Klassen, whose address 
is Route 1, Box 32A, Parlier, California. 


2. Respondent, Vincent J. Squillante, Inc., is a corporation, 
whose address is 204 Franklin Street, New York, New York. At 
the time of the transactions complained of herein, respondent was 
licensed under the Act. , 


3. In the course of interstate commerce and by oral contract 
on October 18, 1952, complainant sold to respondent the following 
ten carloads of Muscat juice grapes, each car containing 910 lidded 
lugs weighing 32,760 pounds net, at $55 per ton or $900.90 per 
carload, f.o.b. Uva, California, for a total sale price of $9,009: 


PFE 41538 shipped October 1, 1952 
PFE 7859 shipped October 2, 1952 
PFE 97176 shipped October 3, 1952 
PFE 92527 shipped October 4, 1952 
PFE 4233 shipped October 6, 1952 
PFE 42206 shipped October 7, 1952 

NP 91303 shipped October 8, 1952 
PFE 60897 shipped October 9, 1952 
PFE 63006 shipped October 9, 1952 
PFE 6494 shipped October 10, 1952 


4. Ten carloads of Muscat juice grapes meeting the specifica- 
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tions of the foregoing contract were shipped from Uva, California, 
in interstate commerce, to respondent at New York, New York. 
Upon arrival at destination, respondent accepted the grapes in 
compliance with said contract of sale, and made no complaint 
with respect thereto. 


5. The total purchase price of the ten carloads of grapes is 
$9,009, of which respondent has paid only $5,500, leaving due and 
owing to complainant the sum of $3,509. 


6. Formal complaint was filed on July 3, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal] complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided by the rules of practice (7 
CFR 47.8(c)). 

The facts thus admitted are that on October 18, 1952, complain- 
ant sold to respondent the grapes set forth in Finding of Fact 
No. 8 for the total amount of $9,009; that grapes which conformed 
to the terms of the contract of purchase and sale were shipped 
by complainant, in interstate commerce to respondent; that re- 
spondent accepted the grapes upon arrival without complaint; 
and that only two payments totaling $5,500 were made to com- 
plainant by respondent. 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price for the ten carloads of grapes is in viola- 
tion of Section 2 of the Act. Complainant should be awarded re- 
paration in the amount of $3,509, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,509, with interest thereon 
at the rate of 5 percent per annum from November 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3607) 


SORRELLS & CHATMAN PRODUCE Co., INC, v. SAM BUDKOFSKY. 
PACA Docket No. 6047. Decided August 25, 1953. 


Failure to Pay Balance of Purchase Price of Citrus Fruit—Default 
Headnotes in 12 A.D. 982, applicable here. 


Mr. Carl R. Hartrampf, of Atlanta, Georgia, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on April 16, 1953. Formal complaint 
was filed on May 20, 1953. Complainant seeks an award of re- 
paration in the amount of the alleged unpaid balance of the pur- 
chase price of a truckload of citrus fruit sold and delivered to 
respondent in November 1952. 

A copy of the formal complaint and a copy of the report of in- 
vestigation made by the Regulatory Division, Fruit and Vegetable 
Branch, were served personally upon respondent on July 6, 1953. 
A copy of the report of investigation was served upon complain- 
ant on May 28, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant, Sorrells & Chatman Produce Company, Inc., 
is a corporation, whose address is 1050 Murphy Avenue, 8S. W., 
Atlanta, Georgia. 
2. Respondent is an individual, Sam Budkofsky, whose ad- 
dress is 756 Garden Street, Hartford, Connecticut. At the time of 
the transaction involved herein, respondent was not licensed under 
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the Act, but was subject to license and upon payment of accrued 
arrearage and annual fee, respondent was subsequently issued a 
license. 


38. In the course of interstate commerce and by oral contract 
on November 23, 1952, complainant sold to respondent, f.o.b. ship- 
ping point, the following citrus fruit at the prices indicated: 

89 Boxes Tangelos at $3.25 $289.25 
24 Boxes Tangerines at 3.25 78.00 
25 Boxes 176 Oranges at 2.90 72.50 
50 Boxes 216 Oranges at 2.75 137.50 
26 Boxes 150 Oranges at 2.90 75.40 
20 Boxes 200 Oranges at 2.90 58.00 
85 Boxes 252 Oranges at 2.75 233.75 


Total $944.40 


4. On or about November 23, 1952, citrus fruit conforming 
to the terms of the contract was inspected and accepted by re- 
spondent at shipping point, and thereafter was transported by him 
via motor truck from Atlanta, Georgia, in interstate commerce, 
to Hartford, Connecticut. 


5. The total purchase price of the citrus fruit is $944.40. Re- 


spondent paid $200 cash to complainant at the time of the pur- 
chase, but has not paid the balance of $744.40. 


6. Formal complaint was filed on May 20, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 

Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c)). 

The facts thus admitted are that on November 23, 1952, com- 
plainant sold to respondent the citrus fruit referred to in Finding 
of Fact No. 3 for the total amount of $944.40; that respondent 
inspected and accepted the fruit at the time and place of purchase 
and transported the shipment in his own truck from Atlanta, 
Georgia to Hartford, Connecticut; and that respondent made a 
cash payment of $200 at the time of purchase and sale, but has 
failed to pay complainant the balance due. 

Respondent’s failure to make full payment promptly to com- 
plainant for the citrus fruit is in violation of section 2 of the Act. 
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Complainant should be awarded reparation in the amount of 
$744.40, with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $744.40, with interest thereon 
at the rate of 5 percent per annum from December 1, 1952, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3608) 


ALEXANDER & BAIRD COMPANY, INC. v. VINCENT J. SQUILLANTE, 
INc. PACA Docket No. 6050. Decided August 26, 1953. 


Failure to Pay Purchase Price of Oranges—Default 
Headnotes in 12 A.D. 980, applicable here. 


Alexander & Baird Co., Inc., of DeLand, Florida, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on April 7, 1953. Formal complaint 
was filed on July 1, 1953. Complainant seeks an award of repara- 
tion in the amount of the alleged total purchase price of six car- 
loads of oranges sold and delivered to respondent in February and 
March 1953. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on July 16, 1953. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on 
July 14, 1958. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
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would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an an- 
swer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant, Alexander & Baird Company, Inc., a corpora- 
tion, whose address is P. O. Box 515, DeLand, Florida. 


2. Respondent, Vincent J. Squillante, Inc., is a corporation 
whose address is 204 Franklin Street, New York 13, New York. 
At the time of the transactions involved herein, respondent was 
licensed under the Act. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following six carloads of U.S. 
No. 1 oranges, 288s and larger, on the dates indicated at $2.75 
per box, f.o.b. shipping point, less 25 cents per box discount on 
the 288 sizes: 

Date Car No. No. Boxes No. Boxes 2888 Total Price 
2-24-53 FGEX 59453 525 5 $1,442.50 
2-25-53 FGEX 33676 525 66 1,427.25 
2-28-53 FGEX 57459 525 98 1,419.25 
2-28-53 FGEX 56101 525 1,428.50 
3-3-53 FGEX 55452 525 1,443.75 
8-5-53 FHIX 988 525 1,441.25 


$8,602.50 


4. Six carloads of oranges meeting the specifications of the 
foregoing contracts were shipped by complainant from Pierson, 
Florida, in interstate commerce, to respondent at New York, New 
York. Upon arrival at destination, respondent accepted the oranges 
in compliance with said contracts of sale and made no complaint 
with respect thereto. 


5. The total purchase price of the six carloads of oranges is 
$8,602.50, no part of which has been paid by respondent to com- 
plainant. 

6. Formal complaint was filed on July 1, 1953, which is within 
9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
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plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase prices of the six carloads of oranges is in violation of sec- 
tion 2 of the Act. Complainant should be awarded reparation in 
the amount of $8,602.50, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $8,602.50, with interest thereon 
at the rate of 5 percent per annum from April 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 3609) 


JOHN VAN KESTEREN, JR. v. L. YUKON & SONS PRODUCE, INC., 
AND/OR FRANK KENWORTHY COMPANY. PACA Docket No. 5620. 
Decided August 26, 1953. 


Failure to Pay Balance of Purchase Price of Cabbage— 

Dismissal of Counterclaim for Failure to File within Limi- 

tation Period under Act—Evidence—Existence of Agency 

—Burden of Proof as to Agent Exceeding His Authority— 

Unlawful Rejection of Produce—Jurisdiction of Secretary 
over Grower and Shipper of Produce 


Where complainant sought to recover from respondents Y. and K. a certain 
sum, less brokerage, as the balance due on a number of crates of cabbage 
sold by complainant to Y., with respondent K. acting as broker for both 
complainant and respondent Y., and Y. in its answer alleged that it 
rejected the cabbage upon arrival because of bad condition and there- 
after sold the cabbage for the account of complainant under authority 
from respondent K., and remitted the net proceeds in full to complainant; 
and respondent K. filed an answer and counterclaim alleging that the 
cabbage arrived in bad condition, that complainant authorized K. to 
enter into an agreement with respondent Y. to handle said cabbage on 
a recondition basis, with allowance for cabbage which did not conform 
to the contract or upon consignment basis; that thereafter he entered 
into an agreement with respondent Y.; and that complainant owes K. 
the amount of freight and icing charges on said shipment of cabbage, 
and the brokerage for this and other transactions, less the sum remitted 
by Y. as the proceeds of the sales on consignment, Held: 
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(1) the evidence shows that complainant authorized K. to act as 
its agent in the matter; 

(2) the cabbage was in bad condition; 

(3) complainant authorized K. to enter into an agreement of con- 
signment with Y.; 

(4) K. exercised his best judgment under the conditions existing 
at the time in paying the freight charges and placing the load on con- 
signment with Y.; 

(5) since complainant is seeking recovery from respondent upon 
the theory of K. exceeding his authority as complainant’s agent, the 
burden of proof is upon complainant to show such breach of authority 
by a preponderance of the evidence which complainant failed to do and, 
therefore, the complaint against K. should be dismissed; 

(6) Since at the time of delivery the cabbage did not meet its grade 
specifications of the contract of sale Y. was justified in rejecting it; 

(7) the record shows that Y. has not justified its action of dumping 
a number of the crates, and was negligent in performing a number of 
the duties of a commission merchant in the handling and sale of the 
load of cabbage; 

(8) inasmuch as complainant is a grower and shipper of the produce 
of his own raising and not subject to the license under the act, there is 
no jurisdiction to enter a rate order against him under K.’s counter- 
claim, and since the counterclaim was not filed within the 9 months 
limitation period under act after the cause of action accrued, the counter- 
claim should be dismissed; and 

(9) the failure of respondent to pay to complainant the amount 
found to be due him is a violation of section 2 of the act, for which 
reparation should be awarded to complainant. 


Principal and Agent—Liability of Agent for His Mistakes 
or Errors of Judgment 


While an agent must exercise ordinary care, skill and diligence in the per- 
formance of his duties, he is not an insurer of the success of the under- 
taking and does not guarantee against mistakes and errors of judgment. 


Mr. W. J. Vaughan, of Eastern Shore Shippers Traffic Association, of Onley, 
Virginia, for complainant. L. Yukon & Sons Produce Co., Inc., of Kansas 
City, Missouri, respondent, pro se. Mr. Warren S. Earhart, of Kansas 
City, Missouri, for respondent Frank Kenworthy Company. Mr. Lyle A. 
Chotena, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on January 28, 1951, and 
formal complaint was filed September 10, 1951. Complainant seeks 
to recover from respondents L. Yukon & Sons Produce Co., Inc. 
(hereinafter referred to as “Yukon”), and Frank Kenworthy 
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Company (hereinafter referred to as ‘“Kenworthy”) the sum of 
$566, less brokerage of $25, as the balance due on 490 crates of 
cabbage sold by complainant to Yukon with respondent Kenworthy 
acting as broker for both complainant and respondent Yukon. 

A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, was served by regis- 
tered mail upon complainant on September 18, 1951. A copy of the 
formal complaint, together with a copy of the investigation re- 
port, was served by registered mail upon respondent Yukon on 
September 19, 1951. Copies of the complaint and investigation 
report were served by registered mail upon respondent Kenworthy 
on September 19, 1951. 

Respondent Yukon filed an answer on October 1, 1951, alleging 
in effect that it rejected the cabbage upon arrival because of bad 
condition and thereafter entered into an agreement of consign- 
ment thereof with respondent Kenworthy as the agent of com- 
plainant, and that it has remitted in full to the complainant the 
net proceeds derived from the sale of the cabbage. 

Respondent Kenworthy filed an answer and counterclaim on 
October 4, 1951, alleging that the cabbage arrived in bad condi- 
tion and after its rejection by Yukon complainant authorized Ken- 
worthy to enter into an agreement with respondent Yukon to 
handle said cabbage on a reconditioned basis, with allowance for 
cabbage which did not conform to contract, or upon a consign- 
ment basis, and that thereafter he entered into an agreement of 
consignment with Yukon. Kenworthy further alleges that com- 
plainant owes it $267 freight and icing charges on said shipment 
of cabbage, $100 brokerage for this and other transactions, less 
the sum of $151.38 remitted by Yukon as the proceeds of the sales 
on consignment, or $215.62. Complainant amended its complaint 
by reducing its claim against respondent Kenworthy in the sum of 
$100 as credit for brokerage fees. 

An oral hearing was held at Kansas City, Missouri, on May 7, 
1952. Complainant, respondent Frank Kenworthy, and Simon 
Yukon, secretary of respondent Yukon, appeared and submitted 
oral testimony. Respondent Kenworthy was represented by coun- 


sel. 


FINDINGS OF FACT 
1. Complainant, John Van Kesteren, Jr., is an individual whose 
post office address is Onancock, Virginia. At the time of the trans- 
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action complained of herein, complainant was not licensed or sub- 
ject to license under the act. 


2. Respondent Frank Kenworthy is an individual doing busi- 
ness as Frank Kenworthy Company, whose post office address is 
305 Produce Exchange Building, Kansas City, Missouri. At the 
time of the transaction complained of herein, respondent Frank 
Kenworthy was licensed under the act. 


3. Respondent L. Yukon & Sons Produce Company, Inc., is a 
corporation whose post office address is 403-405 Walnut Street, 
Kansas City, Missouri. At the time of the transaction complained 
of herein, respondent L. Yukon & Sons was licensed under the act. 


4. On or about July 5, 1950, in the course of interstate com- 
merce, and by oral contract, complainant, through its agent, Frank 
Kenworthy Company, a broker, sold to respondent, L. Yukon & 
Sons Produce Company, Inc., 490 crates of U.S. No. 1 green, solid 
cabbage at the agreed price of $1.70 delivered at Kansas City, 
Missouri. 


5. The shipment of cabbage did not meet the standards of 
U.S. No. 1 green cabbage upon tender of delivery in Kansas City, 


Missouri, on July 8, 1950, and was rejected by respondent Yukon 
after inspection by it. 


6. Complainant, through its authorized agent Kenworthy, 
thereafter entered into an oral contract of consignment of said cab- 
bage with respondent Yukon. 


7. Respondent Yukon has failed to account to complainant for 
218 crates of cabbage and complainant is entitled to reparation 
therefor in the sum of $342.04. 


8. An informal complaint was filed on January 23, 1951, which 
was within 9 months after the cause of action accrued. The counter- 
claim of respondent Kenworthy was filed October 4, 1951, which 
was not within 9 months after the cause of action accrued. 


CONCLUSIONS 


The questions involved are whether the cabbage graded U. S. 
No. 1 on arrival; whether Kenworthy was the authorized agent of 
complainant at the time he entered into the agreement of consign- 
ment with Yukon and, if such agent, whether he exceeded his au- 
thority, and, further, whether respondent Yukon has fully account- 
ed under the consignment contract. 

The sales contract between the parties was for 490 crates of 
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U.S. No. 1 green cabbage at $1.70 per crate delivered. The truck- 
load of cabbage arrived Saturday afternoon, July 8, 1950. The 
uncontradicted testimony was: that the cabbage, at the time of 
arrival, had a very bad odor, some stump rot and outer leaf dis- 
coloration, and would not grade U. S. No. 1; that respondent 
Yukon rejected it and Frank Kenworthy, after inspecting it and 
calling complainant by long distance telephone, placed the load 
of cabbage with Yukon on consignment; that Yukon reconditioned 
and sold 108 crates of cabbage for a total sum of $206.65, lost 71 
crates in repacking, dumped 311 crates, and paid to Kenworthy 
$151.38, the net proceeds of the sale after deducting $27.60 for 
re-packing, $7 for inspection fees, and $20.67 commission; that 
complainant invoiced Kenworthy, the broker, at the sale price and 
authorized Kenworthy to pay the freight charges of $267; that 
Kenworthy, after the long distance telephone conversation dis- 
cussed hereinafter, did not report to complainant on said shipment 
of cabbage until August 10, 1950, at which time it rendered an 
account of the consignment transaction. 

The testimony of Frank Kenworthy and complainant with re- 
spect to what was said in their telephone conversation of July 8, 
1950, is conflicting in practically every detail. Frank Kenworthy 
testified that following his doorway inspection of the cabbage and 
rejection by Yukon he and the truck driver talked to complain- 
ant by long distance and he informed complainant that Yukon had 
rejected the cabbage and the cabbage had a bad odor and showed 
some stump rot, and as the load was a day late and showed decay 
the truck driver should not be paid. The truck driver had in- 
formed complainant the cabbage was in good condition. Kenworthy 
further testified that complainant authorized him to pay the truck 
driver and to make either a slight adjustment in the sale price 
of the cabbage or place it on consignment with Yukon. Complain- 
ant testified that he authorized Kenworthy only to make a slight 
adjustment for late delivery, but did not state the amount or 
nature of the allowance authorized. He further testified that he 
authorized the payment of freight charges only if the cabbage was 
in good condition. He admitted on cross-examination that he was 
told the load had a bad odor but denied that he authorized placing 
the cabbage on consignment with Yukon. 

Inasmuch as complainant testified that there was no agreement 
for delivery on Friday and such condition did not appear on the 
confirmation of sale, it seems inconsistent that he would authorize 
adjustment in price for late delivery. The fact is clear that com- 
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plainant authorized Kenworthy to act as his agent in the matter, 
and it is reasonable to find that complainant gave Kenworthy some 
latitude of discretion under the circumstances of a rejection at a 
time when the market was closed, official inspection was not avail- 
able, and the cabbage apparently in bad condition. While the ques- 
tion is not free from doubt we conclude that complainant author- 
ized Kenworthy to enter into an agreement of consignment with 
Yukon. 

Kenworthy apparently exercised his best judgment under the 
conditions existing at the time in paying the freight charges and 
placing the load on consignment with Yukon. While an agent must 
exercise ordinary care, skill, and diligence in the performance of 
his duties, he is not an insurer of the success of the undertaking 
and does not guarantee against mistakes or errors of judgment. 
Samuel George v. Showker Bros., 8 A.D. 702, 708; Cleveland Vege- 
table Market Co. v. Simon Siegel Co., 9 A.D. 718, 717; Anonymous, 
11 A.D. 388, 390. As complainant is seeking recovery from re- 
spondent Kenworthy, apparently upon the theory of Kenworthy 
exceeding his authority as complainant’s agent, the burden of 
proof is upon complainant to show such breach of authority by a 
preponderance of the evidence. Complainant has failed to sustain 
such burden, and the complaint against Kenworthy should be dis- 
missed. 

From the testimony introduced we are compelled to conclude 
that at the time of delivery the cabbage did not meet the grade 
specifications of the contract of sale and Yukon was justified in 
rejecting it. Complainant did not introduce any evidence with 
respect to grade at the time of arrival. His testimony tended to 
show only that the cabbage was U. S. No. 1 when shipped. Fur- 
thermore, complainant, through his agent Kenworthy entered into 
a substituted contract of consignment with Yukon and any relief 
to which complainant may be entitled from Yukon must be de- 
termined under such agreement. 

An examination of the documents submitted with the account- 
ing of sales by Yukon discloses that Yukon made sales of 108 
crates between July 10 and July 22, 1950, and no sales were made 
thereafter. The official inspection report of July 25, 1950, of 218 
crates shows condition as follows: 

“Wrapper leaves mostly green, but in some crates 1 to 2 
leaves per head show yellow margins, remainder fresh and 
crisp. Decay in most crates ranges from 5 to 70%, in few 
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none, average approximately 22%. Decay is Bacterial Soft 

Rot mostly at stump, some on other parts of heads.” 
Yukon claims to have dumped these 218 crates but did not obtain 
a dump certificate therefor. He did obtain a dump certificate for 
93 crates. He has not explained why these 218 crates of cabbage 
were not reconditioned and sold. Obviously, a large portion could 
have been repacked and sold as late as July 25, and certainly there 
appears to be no excuse for dumping the crates of cabbage that 
showed no decay. The 71 crates lost in repacking the 108 crates sold 
between July 10 and July 22 seems high in view of the condition 
of the cabbage on July 25. It is reasonable to assume that the cab- 
bage in the best condition was first selected for sale, and further, 
that all the cabbage deteriorated with the passage of time. 

Yukon’s accounting shows a very slow rate of sale of the cab- 
bage although the record discloses a market for cabbage during 
the period involved. While Yukon testified he was reluctant to 
take the cabbage on consignment and only did so as a favor to 
Kenworthy, this fact does not relieve him of his duty to exercise 
ordinary care, skill, and diligence in the preservation and sale 
of the cabbage entrusted to him. We can only conclude from the 
record that Yukon has not justified his action of dumping the 218 
crates and was negligent in performing the duties of a commis- 
sion merchant in the handling and sale of the load of cabbage. In 
view of the foregoing we believe that Yukon should pay for the 
218 crates at the rate of $1.91 per crate for a total of $416.38, 
less $32.70 for repacking at the rate of 15¢ per crate, less 10 
percent commission of $41.64, or $342.04. The price rate per crate 
and repacking rate applied are the average of such rates received 
and paid by Yukon for the crates repacked and sold by it. No al- 
lowance is being made for loss in repacking for the reasons stated 
above. It is therefore concluded that the failure of respondent to 
pay complainant $342.04 is in violation of section 2 of the act. 
Reparation in that amount should be awarded. 

Inasmuch as complainant is a grower and shipper of produce 
of his own raising and not subject to license under the act, we 
do not have jurisdiction to enter a reparation order against him 
under respondent Kenworthy’s counterclaim. Further, the counter- 
claim was not filed within 9 months after the cause of action 
accrued. Accordingly, the counterclaim should be dismissed. 


ORDER 
Within 30 days from the date of this decision respondent L. 
Yukon & Sons Produce Company, Inc., shall pay to complainant, 
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as reparation, $342.04, plus interest thereon at 5 percent per 
annum from August 1, 1950, until paid. 

The complaint against respondent Frank Kenworthy Company 
is dismissed. 

The counterclaim of respondent Frank Kenworthy Company is 
dismissed. 

The facts set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3610) 


PAUL D. JONES, INC. v. MELMAN FRUIT COMPANY AND HARRY 
MELMAN COMPANY. PACA Docket No. 5651. Decided August 
27, 1953. 


Failure to Pay Purchase Price of Onions—F.O.B. Sale— 

Evidence — Failure to Prove Lack of Suitable Shipping 

Condition — Liability of Accommodation Party Signing 
Check as Maker—Default by One of Respondents 


Where complainant alleged that complainant sold to respondent, M. F. C., 
a number of sacks of onions at an agreed price, that payment therefor 
was made by check of respondent, H. M. C., on which payment was 
stopped, and where the buyer has failed to file an answer, and respond- 
ent, H. M. C., in its answer alleged that the condition of the onions on 
arrival at New Orleans showed that they were not in suitable shipping 
condition when loaded at Hollandale, Minnesota, Held: 

(1) it is clear that the produce were sold on an f.o.b. basis and, 
accordingly, the onions were required to be in suitable shipping condition; 

(2) the evidence is insufficient to prove lack of suitable shipping 
condition ; 

(3) the M. F. C. was duly authorized to use the check in question, 
and H. M. is an accommodation party who signed the check as maker; 

(4) H. M. is liable to the complainant for the amount of the check 
as a holder for value; 

(5) since neither respondent has discharged the obligation to the 
complainant, both are liable herein; 

(6) since respondent M. F. C. failed to file an answer to the com- 
plaint, its failure to answer constitutes an admission by it of the facts 
alleged in the complaint; and 

(7) respondents’ failure to pay the purchase price to complainant 
is a violation of section 2 of the act, for which reparation should be 
awarded complainant against both respondents. 


Liability of Accommodation Party under § 29 of the 
Uniform Negotiable Instruments Law 


Under § 29 of the Uniform Negotiable Instruments Law, which has been 
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adopted in Minnesota, H. M. is liable to complainant for the amount of 
the check as a holder for value, even though complainant, when taking 
the check, may have known that H. M. was only an accommodation party. 


Meighen, Knudson, Sturtz & Peterson, of Albert Lea, Minnesota, for com- 
plainant. Melman Fruit Company, of Marshalltown, Iowa, respondent, 
pro se. Harry Melman Company, of New Orleans, Louisiana, respondent, 
pro se. Mr. Cleve W. Allen, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on September 7, 1951. The formal 
complaint alleges that complainant sold to respondent, Melman 
Fruit Company, 570 sacks of onions at an agreed price of $826.50; 
that payment therefor was made by check of respondent, Harry 
Melman Company, on which payment was stopped; and that said 
respondents have failed to pay complainant any part of the said 
sum. A copy of the report of investigation was served upon coun- 
sel for complainant by registered mail on October 24, 1951. Copies 
of the formal complaint and of the report of investigation were 
served on all of the respondents by registered mail on October 24, 
1951. Copies of a supplemental report of investigation were served 
on all parties by registered mail on December 5, 1951. 


At the time of service of the formal complaint, each respondent 
was notified in writing that failure to file an answer within 20 
days, in accordance with the provisions of section 47.8(c) of the 
rules applicable to reparation proceedings, would constitute a 
waiver of hearing on the facts and be deemed to be an admission 
of the allegations of the complainant. Respondent, Melman Fruit 
Company, has not filed an answer. The answer of respondent, 
Harry Melman Company, was filed on November 30, 1951. 


A hearing was held at New Orleans, Louisiana, on November 28, 
1952. Complainant was represented at the hearing by its Presi- 
dent, Paul D. Jones. Respondent, Harry Melman, appeared in 
person, and no appearance was made by the respondent, Melman 
Fruit Company. On motion of complainant, the depositions of 
Paul D. Jones, Robert W. Alvey and Theodore R, Munson, and all 
exhibits attached to the complaint were admitted in evidence by 
the Hearing Officer. 
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FINDINGS OF FACT 


1. Complainant, Paul D. Jones, Inc., is a corporation, whose 
post office address is Hollandale, Minnesota. 


2. Respondent Melman Fruit Company is a partnership com- 
posed of Lena Inez Melman and Rose Melman, whose post office 
address is 11 E. Nevada Street, Marshalltown, Iowa. At the time 
of this transaction this respondent was duly licensed under the 
Act. 


3. Respondent Harry Melman Company is an individual, Harry 
Melman, doing business as Harry Melman Company, whose post 
office address is 426 South Peters Street, New Orleans 12, Louisi- 
ana. At the time of the transaction in question, this respondent 
was not licensed, but was subject to license under the Act. A li- 
cense was issued to him on June 6, 1951, on payment of arrearage 
for April and May 1951. 


4. On or about April 13, 1951, in a telephone conversation 
between an officer of complainant corporation and Rose Melman, 
complainant sold to respondent, Melman Fruit Company, 550 sacks 
of U.S. No. 1 yellow onions, at an agreed price of $1.45 per sack 
f.o.b. Hollandale, Minnesota, delivery to be made at Hollandale, 
Minnesota, on or about April 17, 1951, for transportation to New 
Orleans, Louisiana. 


5. On or about April 25, 1951, Rose Melman, one of the part- 
ners of Melman Fruit Company, came to complainant’s warehouse 
at Hollandale, Minnesota, with a truck and accepted delivery of 
the 550 sacks of onions, which were loaded onto the truck pro- 
vided by her. Immediately thereafter, Rose Melman purchased 
from complainant an additional 20 sacks of onions on the same 
terms as the previous purchase. These onions were likewise ac- 
cepted and loaded on the truck. All of said onions were inspected 
by an inspector of the United States Department of Agriculture 
on August 25, 1951, and were certified as grading U.S. No. 1. Rose 
Melman was present at the time of inspection and loading of the 
onions. 


6. On April 25, 1951, complainant delivered to the said Rose 
Melman an invoice made to the said respondent for “570 50# 
bags onions 1.45 $826.50”, which invoice is marked “Pd/check”. 
In payment for the said truckload of onions, the said Rose Mel- 
man delivered to complainant a check drawn on Poydras Street 
Branch, Whitney National Bank, New Orleans, Louisiana, dated 
April 25, 1951, for $826.50, signed Harry Melman Company, by 
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Harry Melman, Owner. On first presentation of the check by the 
complainant to the bank on which it was drawn, it was returned 
marked “NSF,” and on a later presentation, at Harry Melman’s 
request, it was returned by the bank marked “Payment stopped.” 
The original check is attached to the complaint and no payment 
of the said sum of $826.50 has been made to the complainant. 


7. Respondent Melman Fruit Company transported the onions 
from Hollandale, Minnesota, to New Orleans, Louisiana. 


8. Formal complaint was filed on September 7, 1951, which 
was within 9 months after the cause of action arose. 


CONCLUSIONS 


The complaint is against Melman Fruit Company and Harry 
Melman Company. It alleges an f.o.b. sale to Melman Fruit Com- 
pany of a truckload of U.S. No. 1 yellow onions delivered at com- 
plainant’s warehouse at Hollandale, Minnesota, for shipment to 
New Orleans, Louisiana, at an agreed price of $826.50, that the 
onions were inspected at point of delivery by Rose Melman, a part- 
ner of the respondent, Melman Fruit Company, were delivered to 
her, and were loaded onto a truck provided by her. As payment of 
the purchase price for the said onions, the said Rose Melman de- 
livered to the complainant a check for the said amount signed by 
the respondent, Harry Melman Company, on which payment was 
refused by the bank on which it was drawn and payment of the 
agreed price of said onions has not been made. 

Respondent Melman Fruit Company failed to file an answer to 
the complaint, which failure constitutes‘an admission by it of the 
facts alleged in the complaint. Rules of Practice, section 47.8(c). 

In his answer, respondent, Harry Melman Company, alleges 
that the condition of the onions on arrival at New Orleans showed 
that they were not in suitable shipping condition when loaded at 
Hollandale, Minnesota. It is clear that the onions were sold on an 
f.o.b. basis. Accordingly, the onions were required to be in suitable 
shipping condition. Regulations, 7 CFR 46.24(i) and (j), and we 
therefore proceed to a consideration of this defense. 

Harry Melman testified that the onions arrived on a Saturday 
afternoon, that Federal inspection was not then available, and 
that he unloaded part of the shipment on Sunday morning. He 
related difficulties encountered in making disposition of the ship- 
ment because some of the load was “showing decay.” He stated 
that some of the deliveries were rejected, and that 42 bags were 
dumped. This respondent’s testimony is the only evidence relative 
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to the condition of the onions on arrival at New Orleans, and he 
failed to submit corroborative evidence in support of any of these 
statements. In Abe Horwitz v. Mert Baker, 10 A.D. 864, 867, we 
stated that “When perishable commodities are dumped it is usual 
to obtain a certificate issued by the local health officer showing 
the necessity for dumping. Where proof of damages rests on such 
necessity, lack of proof of necessity for dumping precludes re- 
covery.” We hold that the evidence is insufficient to prove lack 
of suitable shipping condition. 

The answer of Harry Melman Company, and the testimony of 
Harry Melman at the hearing, disclose that the said Harry Mel- 
man gave to his sisters, who compose the firm of Melman Fruit 
Company, checks in blank signed by him and authorized them to 
fill in the blanks and use the checks, as personal loans to them. 
One of such check was filled in and used by Melman Fruit Com- 
pany to pay for the onions in this case. It is concluded that the 
Melman Fruit Company was duly authorized to use the check, 
and that Harry Melman is an accommodation party who signed 
the check as maker. Under § 29 of the Uniform Negotiable In- 
struments Law, which has been adopted in Minnesota, Harry Mel- 
man is liable to the complainant for the amount of the check as a 
holder for value, even though complainant, when taking the check, 
may have known that Harry Melman was only an accommodation 
party. Since neither respondent has discharged the obligation to 
complainant, we hold that both are liable herein. C. E. Jackson 
Company v. W. H. Lailer Company, Inc., 6 A.D. 454. 

With respect to the ultimate or primary liability as between the 
two respondents, the issue is not before us in this proceeding, and 
we express no opinion with respect thereto. 

It is concluded that respondents’ failure to pay complainant 
the sum of $826.50 is a violation of section 2 of the Act. Repara- 
tion in that amount, with interest, should be awarded complainant 
against both respondents, and the facts should be published. 


ORDER 

Within 30 days from the date of this order, respondents Mel- 
man Fruit Company and Harry Melman Company shall pay to 
complainant, as reparation, the sum of $826.50, with interest 
thereon at the rate of 5 per cent per annum from May 1, 1951, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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NEWBERN GROVES v. H. F. YorRK, SR. PACA Docket No. 6052. 
Decided August 28, 1953. 







Failure to Pay Purchase Price of Citrus Fruit—Default 


Headnotes in 12 A.D. 980, applicable here. 






Newbern Groves, of Tampa, Florida, complainant, pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 









PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on April 2, 1953. Formal com- 
plaint was filed on May 20, 1953. Complainant alleges that in De- 
cember 1952, it sold and delivered to respondent 50 boxes and 2 
bushels of citrus fruit, but that respondent has failed to pay any 
part of the purchase price. 

A copy of the formal complaint and a copy of the report of in- 
vestigation made by the Regulatory Division, Fruit and Vegetable 
Branch, were served upon respondent on July 25, 1953. A copy of 
the report of investigation was served upon complainant on July 
17, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 



























FINDINGS OF FACT 
1. Complainant is an individual, C. D. Newbern, trading as 
Newbern Groves, whose address is P. O. Box 7098, Tampa, 
Florida. 
2. Respondent is an individual, H. F. York, Sr., whose ad- 
dress is 115 E. North Street, Dothan, Alabama. At the time of the 
transaction complained of herein, respondent was not licensed un- 
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der the Act but was subject to license and subsequently paid ar- 
rearage to cover the period of his operations without a license. 


3. In the course of interstate commerce and by oral contract 
on or about December 21, 1952, complainant sold to the respond- 
ent 50 boxes of 210 size tangerines, at $2 per box, and 2 bushels 
Mexican Deluxe citrus fruit, at $5 per bushel, making an agreed 
total purchase price of $110, delivered Dothan, Alabama. 


4. On or about December 21, 1952, citrus fruit conforming to 
the terms of the contract was shipped by motor truck, in inter- 
state commerce, from loading point in the State of Florida to 
Dothan, Alabama. Respondent received and accepted the citrus 
fruit in compliance with said contract of sale, but has not paid 
complainant the purchase price of $110, or any part thereof. 


5. Formal complaint was filed on May 20, 1958, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8(c) ). 

The facts thus admitted are that in December 1952, complainant 
sold to respondent 50 boxes and 2 bushels of citrus fruit for $110; 
that citrus fruit which conformed to the terms of the contract 
was delivered by complainant and accepted by respondent; and 
that respondent has not paid to complainant the agreed purchase 
price of $110, or any part thereof. 

Respondent’s failure to make full payment promptly to com- 
plainant for the citrus fruit is in violation of section 2 of the Act. 
Complainant should be awarded reparation in the amount of $110, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $110, with interest thereon at 
the rate of 5 percent per annum from January 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall] be served upon the parties. 
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(No. 3612) 


NEWBERN GROVES v. KARA YORK. PACA Docket No. 6053. Decided 
August 28, 1953. 


Failure to Pay Purchase Price of Citrus Fruit—Default 
Headnotes in 12 A.D. 980, applicable here. 


Newbern Groves, of Tampa, Florida, complainant, pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal oral complaint was received on March 27, 1953. Formal 
complaint was filed on May 20, 1953. Complainant alleges that in 
December 1952, it sold and delivered to respondent one truckload 
of citrus fruit, but that respondent has failed to pay any part of 
the agreed purchase price. 

A copy of the formal complaint and a copy of the report of in- 
vestigation made by the Regulatory Division, Fruit and Vegetable 
Branch, were served upon respondent on July 24, 1953. A copy 
of the report of investigation was served upon complainant on 
July 21, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, C. D. Newbern, trading as 
Newbern Groves, whose address is P. O. Box 7098, Tampa, Florida. 

2. Respondent is an individual, Kara York, whose address is 
910 E. Lafayette Street, Dothan, Alabama. At the time of the trans- 
action involved herein, respondent was not licensed under the Act, 
but was subject to license and subsequently paid arrearage to cover 
the period of his operations without a license. 





1004 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 1003 


3. On or about December 20, 1952, in the course of interstate 
commerce and by oral contract, complainant sold to respondent one 
truckload of citrus fruit at prices, delivered Dothan, Alabama, as 
shown below: 


PACKAGES COMMODITY PRICE AMOUNT 
75 Tangerines #2 $2.00 $150.00 
6 Oranges — 200s 2.65 15.90 
24 Oranges — 216s 2.65 63.60 
3 Oranges — 125s 2.65 7.95 
16 #1 Tangerines—210 2.00 32.00 
269 5# Bags Oranges 195 52.46 


Total $321.91 


4. On or about December 20, 1952, citrus fruit conforming to 
the terms of the contract was shipped by motor truck from loading 
point in the State of Florida, in interstate commerce, to Dothan, 
Alabama. Respondent received and accepted the citrus fruit in com- 
pliance with said contract of sale, but has not paid the purchase 
price of $321.91, or any part thereof. 


5. Formal complaint was filed on May 20, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8(c) ). 

The facts thus admitted are that in December 1952, complainant 
sold to respondent a truckload of citrus fruit for $321.91; that 
citrus fruit which conformed to the terms of the contract was de- 
livered by complainant and accepted by respondent; and that re- 
spondent has not paid to complainant the agreed purchase price of 
$321.91, or any part thereof. 

Respondent’s failure to make full payment promptly to complain- 
ant of the agreed purchase price of the citrus fruit is in violation 
of section 2 of the Act. Complainant should be awarded reparation 
in the amount of $321.91, with interest, and the facts should be 
published. 


; ORDER 

Within 30 days from the date of this order, respondent shall pay 

to complainant, as reparation, $321.91, with interest thereon at the 
rate of 5 percent per annum from January 1, 1953, until paid. 











OLIVER v. FOX & GODDING 1005 
Cite as 12 A.D. 1005 

































ate The facts and circumstances set forth herein shall be published. 
ne Copies hereof shall be served upon the parties. 
as 
(No. 3613) 
E. L. OLIVER v. Fox & GopDING. PACA Docket No. 5577. Decided 
August 31, 1953. 
Rejection of Commodity without Reasonable Cause — 
Evidence — Burden to Establish Terms of Contract — 
Damages 
to Where complainant alleged that she sold three carloads of Mexican tomatoes 
1g to respondent pursuant to an f.o.b. acceptance final contract of sale, and 
n, that respondent rejected the shipments without reasonable cause, and 
n- complainant requests an award of reparation for the difference between 
3e the contract price and the amount obtained from the resale of the toma- 
toes, and respondent admitted its purchase of three cars of the produce 
but denied that the contract provided for an f.o.b. acceptance final sale, 
1s and further alleged that it refused to accept the tomatoes on the ground 
that they were damaged by field frost in violation of complainant's ex- 
press warranty that the tomatoes were free of field frost damage, Held: 
(1) since the burden is upon complainant to establish the terms of 
the contract alleged, the evidence falls short of that required; 
t (2) the evidence of record shows that the tomatoes delivered by 
3 complainant were free from field frost damage and, therefore, respond- 





ent’s rejections of the shipments are without reasonable cause and in 
violation of section 2 of the act; and 

(3) reparation should be awarded complainant in the amount of the 
loss sustained on resale of the three carloads, being the difference be- 
tween the contract price on the three cars and the net proceeds obtained 
on resale thereof. 









Quality of Evidence Establishing F.O.B. Acceptance Final Contract 


To establish an acceptance final contract the evidence must be clear and con- 
vincing. 






Mr. Alexander Golbus of Golbus & Golbus, of Chicago, Illinois, for complain- 
ant. Mr. Harold S. Lansing of Blanksten & Lansing, of Chicago, Illinois, 
for respondent. Mr. Robert L. Kealy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 








PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on February 6, 1951. In a formal 
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complaint filed May 7, 1951, complainant alleges that she sold three 
carloads of Mexican tomatoes to respondent in January 1951 pur- 
suant to an f.o.b. acceptance final contract of sale, and that respond- 
ent rejected the shipments without reasonable cause. Complainant 
requests an award of reparation for the difference between the con- 
tract price and the amount obtained upon resale of the tomatoes. 
A copy of the complaint was served upon respondent by registered 
mail on June 28, 1951, together with a copy of the report of investi- 
gation prepared by the Regulatory Division of the Fruit and Vege- 
table Branch. A copy of the report of investigation was also served 
upon complainant by registered mail on June 28, 1951. 


In an answer to the formal complaint respondent admits its pur- 
chase of the three carloads of tomatoes, but denies that the con- 
tract provided for an f.o.b. acceptance final sale as claimed by com- 
plainant. Respondent also admits it refused to accept the tomatoes 
and defends this action on the ground that the tomatoes were dam- 
aged by field frost in violation of complainant’s express warranty 
that the tomatoes were free of field frost damage. 


Copies of a supplemental report of investigation prepared by 
the Regulatory Division of the Fruit and Vegetable Branch were 


served upon both parties by registered mail on October 19, 1951. 

A hearing was held at Chicago, Illinois on June 10 and 11, 1952. 
Nine witnesses testified orally for complainant and ten depositions 
taken upon complainant’s application were introduced in evidence. 
Respondent presented the oral testimony of two witnesses. Both 
parties were represented by counsel and both filed briefs. 


FINDINGS OF FACT 
1. Complainant, E. L. Oliver, is an individual whose post office 
address is Southern Pacific Depot Building, Nogales, Arizona. 


2. Respondent, Fox & Godding, is a partnership consisting of 
J. W. Fox, Jared W. Fox, Jr. and James B. Fox whose post office 
address is 66-68 South Water Market, Chicago, Illinois. At the 
time of the transaction involved herein respondent was licensed 
under the Act. 

8. On or about January 22, 1951, contemplating the shipment 
of a perishable agricultural commodity in the course of interstate 
and foreign commerce, complainant sold to respondent through re- 
spondent’s agent, Martin Loughman, three carloads of Mexican 
tomatoes guaranteed free from field frost damage, f.o.b. Nogales, 
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Sonora, Mexico. The other terms of the sale, including price, are 
as follows: 





Car Number Quantity Duties and Crossing Charge Amount 
PFE 61876 650 Lugs at $3.10 $357.75 $2,372.75 
PFE 91924 625 Lugs at $3.10 $344.14 $2,281.64 
PFE 73389 650 Lugs at $3.25 $357.75 $2,470.25 











Total $7,124.64 

4. The foregoing carloads of tomatoes were inspected by United 
States Government inspectors at Nogales, Mexico. Cars PFE 61876 
and PFE 91924 were inspected on January 19, 1951 and certified 
to be of approximately 85% U.S. No. 1 grade. Car PFE 73389 was 
inspected at Nogales, Mexico on January 22, 1951 and certified 
to be of U.S. No. 1 grade. 

5. At the time of sale these cars were on track at Nogales, 
Mexico, and the tomatoes were free from field frost damage. 
Promptly after the sale on January 22, 1951, complainant ordered 
the cars diverted to respondent at Chicago, Illinois. On or about 
January 24, 1951, while the cars were in transit, respondent issued 
an order diverting the cars to itself at Milwaukee, Wisconsin with 
stop-over at Chicago, Illinois for partial unloading. 

6. Cars PFE 61876, PFE 91924 and PFE 73389 arrived at 
Chicago, Illinois on January 28, 1951 and were held on track under 
heater service from that date until February 3, 1951 because of 
excessively cold weather. On February 3, 1951 the Government 
and a private agency inspected these cars. The Federal inspector 
certified the tomatoes in car PFE 61876 to have an average 5% 
decay, average 7% damage by sunken discolored areas over should- 
ers and average 9% damage by shrivelling; those in car PFE 
91924 average 7% decay, average 7% damage by sunken discolored 
areas over shoulders and average 2% damage by shrivelling; and 
those in car PFE 73389 average 7% decay, average 3% damage 
by sunken discolored areas over shoulders and average 8% dam- 
age by shrivelling. Because of the shrivelling and sunken discol- 
ored areas in car PFE 61876 and the decay in cars PFE 91924 
and PFE 73389 the tomatoes in these cars then failed to grade 
U.S. No. 1. 

7. On February 8, 1951 respondent wired Martin Loughman 
the findings of the Federal inspection in Chicago, Illinois, alleged 
the tomatoes showed plenty of trouble from the effect of cold 
weather on the growing end and instructed him to contact com- 
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plainant so that she might be informed about the field frost dam- 
age and place the tomatoes with some other house. Martin Lough- 
man furnished complainant this information on February 3, 1951. 


8. On February 5, 1951 respondent, in a wire sent directly to 
complainant, stated that respondent definitely refused to accept 
the three carloads of tomatoes. 


9. On February 7, 1951, complainant authorized La Mantia 
Bros. Arrigo Company of Chicago, Illinois to dispose of the toma- 
toes. This Company promptly sold the tomatoes from car PFE 
61876 for $764 or net proceeds of $60.95, those from car PFE 
91924 for $902 or net proceeds of $215.17, and those from car 
PFE 73389 for $844.20 or net proceeds of $133.99. The net pro- 
ceeds, which totaled $410.11, were remitted by check to complain- 
ant. 


10. Formal complaint was filed on May 7, 1951 which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 
The evidence presented by the parties raises the question 


whether the sale here was an f.o.b. or an f.0.b. acceptance final 
transaction. The terms of the contract were personally negotiated 
at complainant’s office in Nogales, Arizona by complainant and 
respondent’s agent, Martin Loughman, on the afternoon of January 
22, 1951. Before buying the three carloads of tomatoes for his prin- 
cipal, Loughman studied complainant’s records of the carloads 
which included the Government inspection of the tomatoes at 
Nogales, Mexico. In his account of the formation of the contract 
Loughman stresses that neither the term f.o.b. nor f.o.b. acceptance 
final was mentioned by him or by complainant. Complainant does 
not deny this but testifies that prior to the sale involved here she 
sold a number of carloads of Mexican vegetables through Lough- 
man in December 1950 and January 1951 on an f.o.b. acceptance 
final basis, and that from those sales Loughman was aware com- 
plainant understood the sale here also was on an f.o.b. acceptance 
final basis. On the same day the sale was made, January 22, 1951, 
complainant confirmed it by wire to respondent. This confirmation 
sets forth the terms of the sale to be f.o.b. acceptance final. On or 
about January 23, 1951 complainant mailed to respondent an in- 
voice for each of the three carloads. These invoices had both printed 
and stamped thereon the terms f.o.b. acceptance final. 

The evidence shows that neither respondent nor its broker made 
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any objection to the terms of sale as set forth in the confirmation 
and invoices until February 7, 1951, after the tomatoes arrived at 
Chicago, Illinois, and were inspected. The record shows that re- 
spondent received the confirmation and invoices promptly. Lough- 
man testified that this delay in making objection was due to the 
fact that he was not aware complainant confirmed and invoiced the 
sale on an f.o.b. acceptance final basis. Complainant testified that 
both from other recent f.o.b. acceptance final transactions and from 
copies of the invoices furnished him in connection with the sale in 
controversy, Loughman was aware complainant understood the 
sale to be on an f.o.b. acceptance final basis. 

The burden is upon complainant to establish the terms of the 
contract alleged. Whereas there is considerable support in the 
record for complainant’s contention that the contract herein was 
made on an f.o.b. acceptance final basis, we think the evidence falls 
short of that required. The contract term under discussion places 
an extreme restriction on the buyer’s right to recovery. Regula- 
tions, 7 CFR. 47.24(m) ; see also LeRoy Dyal Co., Inc. v. Charles 
R. Allen, 161 F. 2d 152 (4th Cir. 1947); and L. Gillardi Co. v. 
Joseph Martinelli & Co., Inc., 168 F. 2d 276 (1st Cir. 1948) and 
169 F. 2d 60 (1st Cir. 1948). We have previously held that (“To 
establish an acceptance final contract the evidence must be clear 
and convincing.”) E. A. Buller v. Albert Sklarz et al., 9 A.D., 341, 
846. Accordingly, we hold that the contract herein was made on 
an f.o.b. basis. 

The next question is whether the tomatoes were free from field 
frost damage. Complainant admits that this was a contract speci- 
fication. The evidence with respect to this issue is copious. The 
hearing required two days, and the transcript thereof relates al- 
most entirely to the question of field frost damage. In addition, 
complainant offered in evidence the testimony of six witnesses 
taken upon written interrogatories and written cross-questions in 
Mexico. The depositions also pertain almost entirely to this issue. 
We have little difficulty in arriving at a conclusion with respect 
to this evidence, and we believe it unnecessary to burden these 
conclusions with a detailed discussion thereof. Instead, there fol- 
lows a short resumé of the more significant portions of the evi- 
dence. 

Complainant’s depositions taken in Mexico indicate that dur- 
ing, and prior to, the period when the three shipments in contro- 
versy were picked, packed, and loaded, the temperatures in the 
areas where these operations took place were not sufficiently low 
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to freeze or cause chilling injury to tomatoes. Although chilling 
or freezing temperatures prevailed elsewhere during the period, 
respondent’s evidence does not disprove complainant’s contentions 
with respect to shipping point temperatures. 

As we found in Finding of Fact No. 6, the three shipments of 
tomatoes arrived in Chicago, Illinois on January 28, 1951, and 
were held on track under heater service until February 3, 1951, 
when they were inspected by the Federal Government and by pri- 
vate agencies. The Federal inspector found and reported various 
percentages of damage by shrivelling and sunken discolored areas 
over the shoulders. In accordance with usual practice, no deter- 
mination was made or reported as to the cause of such damage. 
The certificates of the private inspection agency which made the 
inspection for respondent refer to various percentages of defects, 
and contain the statement, for example, “mostly 25% to 40% of 
the stock now showing shriveled weak sides characteristic of evi- 
dence of field frost.” (italics added) These reports are the primary 
basis of respondent’s defense. The italicized portion of the report 
quoted loses much of its significance, however, when it is learned 
from the record, particularly from the testimony of U.S. Depart- 
ment of Agriculture experts subpoenaed by complainant, that 
shriveled and discolored areas on the shoulders of tomatoes may 
be caused by factors other than field frost. Further, when ques- 
tioned with respect to one of respondent’s inspection certificates, 
Dr. Glen B. Ramsey, Plant Pathologist of the U. S. Department 
of Agriculture, testified that he would not be able to tell from 
such certificate whether there was any field frost or not; and that 
there were not sufficient findings there of certain characteristics 
of field frost damage to indicate the tomatoes were damaged by 
field frost. (T. p. 221) 

The state of ripeness of the tomatoes in this case would also 
seem to indicate the absence of field frost damage. When ques- 
tioned on this point Dr. Ramsey stated that he would not rule out 
the possibility of field frost, but testified that “the fact that they 
have 80 to 90 percent of them ripe here [referring to respondent’s 
inspection certificate] would be just an indication to me that they 
hadn’t been at unusually low temperatures anywhere, because if 
they were merely injured by so-called chilling injury, then the 
ripening is greatly delayed and you would expect half or more 
of the fruit green when they still got here, after that long a tran- 
sit period.” (T. p. 228) 

Upon the above and other evidence of record, we conciude that 
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the tomatoes delivered by complainant were free from field frost 
damage. It follows that respondent’s rejections of the shipments 
were without reasonable cause and in violation of section 2 of the 
Act. 

Complainant’s damages amount to the loss sustained on resale 
of the three carloads, or $6,714.58, being the difference between 
the contract price on the three cars totalling $7,124.64 and the 
net proceeds obtained on resale totalling $410.11. Reparation 
should be awarded complainant for $6,714.53, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $6,714.53, with interest thereon 
at the rate of 5 percent per annum from March 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3614) 


RUSKIN VEGETABLE DISTRIBUTORS, INC. v. WILSON H. WRIGHT. 
PACA Docket No. 6055. Decided August 31, 1953. 


Failure to Pay Purchase Price of Tomatoes—Default 


Headnotes in 12 A.D. 980, applicable here. 


Ruskin Vegetable Distributors, Inc., of Ruskin, Florida, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed May 25, 1953. Formal complaint was 
filed July 9, 1953. Complainant seeks an award of reparation in 
the amount of the agreed unpaid purchase price of a truckload of 
tomatoes delivered to and accepted by respondent in April 1953. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on July 14, 1953. A copy of the report of investigation and a 
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copy of the formal complaint were served upon respondent July 
13, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 

1. Complainant is a corporation, Ruskin Vegetable Distribu- 
tors, Inc., whose post office address is Ruskin, Florida. 

2. Respondent is an individual, Wilson H. Wright, whose ad- 
dress is 35 Briarfield Road, Hampton, Virginia. At the time of 
the transaction involved herein, respondent was not licensed un- 
der the Act but was subject to license. Respondent has since paid 
arrearage to cover the period of operation during which the trans- 
action took place. 

8. On or about April 24, 1953, in the course of interstate com- 

merce and by oral contract, complainant sold to respondent 300 
bushel wire-bound crates of green No. 3 tomatoes, and 30 bushel 
wire-bound crates of pink tomatoes, at $1.75 per crate, f.o.b. Rus- 
kin, Florida, making a total invoice price of $577.50. 
“ 4, Tomatoes meeting the specifications of the foregoing con- 
tract were shipped in interstate commerce from loading point in 
the State of Florida by truck to respondent at Hampton, Virginia. 
Upon arrival of the load, respondent accepted the tomatoes in com- 
pliance with the contract. 

5. At the time of shipment, respondent’s representative ten- 
dered to complainant respondent’s check in payment of the agreed 
purchase price. Respondent later stopped payment on the check 
because of alleged off-condition of the tomatoes. 

6. The total purchase price of the truckload of tomatoes was 
$577.50. Respondent has not paid to complainant any part of this 
amount. 

7. Formal complaint was filed July 9, 1953, which was within 
9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay complainant promptly for the truck- 
load of tomatoes is a violation of section 2 of the Act. Complainant 
should be awarded reparation in the amount of $577.50, with in- 
terest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $577.50, with interest thereon 
at the rate of 5 percent per annum from May 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3615) 


WESTERN FRUIT DISTRIBUTORS v. NORTH EAST PACKING CORPORA- 
TION. PACA Docket No. 5599. Decided August 31, 1953. 


Refusal to Accept Delivery of Grapes without Reasonable 
Cause — Failure to Pay Balance of Purchase Price — 
Evidence—Allegations of Complaint Sustained—Damages 


Where complainant seeks to recover damages’ from respondent for breach 
of two oral contracts to purchase a number of tons of grapes at $100 
per ton, U.S. funds, delivered North East, Pennsylvania, and respondent 
in its answer denied the contract terms as alleged by complainant, and 
averred that the contracts specified that the grapes be U.S. No. 1 grade, 
and further provided for a price differential in accordance with classifi- 
cation of grade at destination, and that the grapes delivered were not 
U.S. No. 1 grapes, and it was therefore justified in refusing to accept 
further shipments under the contract, Held: 

(1) complainant’s version of the agreement is supported by the more 
reliable evidence of record; 

(2) the contract between the parties was for the purchase and sale 
of grapes at an agreed price of $100 per ton, U.S. funds, without refer- 
ence to grade upon delivery, or differential in price; 

(3) respondent’s refusal to accept further shipments under the con- 
tract of September 20 was without reasonable cause and in violation of 
section 2 of the act; and 

(4) respondent is therefore liable under section 5 of the act for the 
damages sustained in consequence of such violation, and respondent’s 
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failure to pay the full purchase price of $100 per ton for the grapes 
received and accepted constitutes a violation of section 2 of the act, and 
complainant is entitled to recover the balance due thereon. 


Western Fruit Distributors, of Toronto, Ontario, Canada, complainant, pro 
se. Mr. A. Grant Walker of Gifford, Graham, MacDonald & Illig, of Erie, 
Pennsylvania, for respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received November 14, 1950. Formal com- 
plaint was filed June 7, 1951, in which complainant seeks to re 
cover damages in the amount of $5,152.52 from respondent for 
breach of two oral contracts to purchase a total of 300 tons of 
grapes at $100 per ton, U.S. funds, delivered North East, Pennsyl- 
vania. 

Copies of the formal complaint and the Department’s report of 
investigation were served upon respondent by registered mail on 
August 7, 1951. On the same date a copy of the investigation 
report was served by registered mail upon complainant. 

Respondent filed an answer to the complaint on August 27, 1951, 
denying the contract terms as alleged by complainant and aver- 
ring that the contracts specified that the grapes be U. S. No. 1 
grade upon delivery at North East, Pennsylvania, and further 
provided for a price differential in accordance with classification 
of grade at destination, viz: U. S. No. 1 — $100; U.S. No. 2 — 
$90; and U. S. No. 3, or Unclassified — $80. Respondent further 
alleges that the grapes delivered were not U. S. No. 1 grapes and 
it was justified in refusing to accept further shipments under 
the contracts. 

A hearing was held at Erie, Pennsylvania, on January 16, 1952. 
The complainant was present in person and respondent was repre- 
sented by counsel. The testimony of complainant, in his own be- 
half, and John VanderWeale and Roy Strickland, in behalf of 
respondent, was taken, and exhibits were received in evidence. 
A brief was filed on behalf of respondent. 


FINDINGS OF FACT 
1. Complainant is an individual, Louis Nuchnik, doing busi- 
ness as Western Fruit Distributors, whose post office address is 9 
Wellington Street East, Toronto, Ontario, Canada. 
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2. Respondent is a corporation, North East Packing Corpora- 
tion, and its post office address is 61-69 East Street, North East, 
Pennsylvania. Respondent was licensed under the act at the time 
of the transactions involved in this proceeding. 


3. On or about September 20, 1950, in the course of foreign 
commerce, complainant and respondent entered into an oral con- 
tract for the sale and purchase of 200 tons of Canadian Blue Con- 
cord grapes, at an agreed price of $100 per ton, U. S. funds, de- 
livered North East, Pennsylvania, for a total purchase price of 
$20,000. 

4. On or about September 23, 1950, in the course of foreign 
commerce, complainant and respondent entered into an oral con- 
tract for the sale and purchase of 100 tons of early Fredonia and 
Worden variety grapes, for immediate delivery, at an agreed price 
of $100 per ton, U. S. funds, delivered North East, Pennsylvania, 
for a total purchase price of $10,000. 

5. On or about September 24, 1950 and September 27, 1950, 
pursuant to instructions received from respondent, complainant 
shipped from the Niagara District in the Province of Ontario, 
Canada, to the Monte Carlo Wine Industries, Ltd., at New Bruns- 
wick, New Jersey, 46,070 pounds of early variety grapes comply- 
ing with the specifications of the contract of September 23, 1950, 
and billed respondent therefor at the contract price of $100 per 
ton; and on or about October 2, 1950, complainant shipped to re- 
spondent at North East, Pennsylvania, from said district under 
the aforesaid contract, 52,623 pounds of early variety grapes com- 
plying with the contract specifications and billed respondent there- 
for at the contract price of $100 per ton. The aforesaid shipments 
of grapes were accepted at destination. Upon representation of 
respondent that the grapes received were of unsatisfactory quality 
and condition the parties mutually agreed to discontinue shipments 
of early variety grapes under the contract of September 23, 1950. 


6. On or about October 9, 1950, complainant shipped from the 
Niagara District in the Province of Ontario, Canada, to respond- 
ent at North East, Pennsylvania, 31,192 pounds of Canadian Blue 
Concord grapes complying with the specifications of the contract 
of September 20, 1950, and billed respondent therefor at the con- 
tract price of $100 per ton; and on or about October 16, 1950, com- 
plainant shipped from the aforesaid district to respondent at 
North East, Pennsylvania, 29,450 pounds of Canadian Blue Con- 
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cord grapes complying with said contract specifications and billed 
respondent therefor at the contract price of $100 per ton. 


7. Respondent accepted the shipments of October 9 and Octo- 
ber 16, but refused to accept any further shipments under the con- 
tract of September 20, 1950. 


8. On or about October 21, 1950, respondent sent complainant 
its check in the amount of $6,175.58, which represented payment 
for the aforesaid shipments of September 24, 27, October 2, 9, 
and 16, 1950, at the rate of $80 per ton, with certain credits for 
dumpage of 2,700 pounds of grapes and return of hampers. 

9. During the period October 24 through October 27, 1950, 
complainant resold 239,057 pounds of the grapes refused by re- 
spondent for a total price of $10,045.09, with net proceeds of 
$8,367.13, after deduction of $1,080.46 for additional cartage and 
$597.50 for brokerage. 


10. There is due and owing from respondent to complainant 
the sum of $5,146.89 for loss sustained by complainant under the 


aforesaid contracts. 


11. Informal complaint was filed on November 14, 1950, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute between the parties that on or about Sep- 
tember 20, 1950, at Buffalo, New York, the parties orally agreed 
to the purchase by respondent and sale by complainant of 200 tons 
of Canadian Blue Concord grapes when ready and suitable for 
shipment, and that on or about September 23, 1950, the parties 
further agreed to the purchase and sale of an additional 100 tons 
of early Fredonia and Worden varieties of grapes. It is also not 
disputed that 60,642 pounds were delivered under the contract of 
September 20 before respondent refused to accept further ship- 
ments; and 98,693 pounds delivered under the contract of Septem- 
ber 23 before it was mutually agreed to discontinue shipments 
thereunder. There is contention as to the specific terms of the con- 
tracts with respect to price and grade, and the quality and con- 
dition of the grapes delivered. 

Complainant contends the grapes were sold at an agreed price 
of $100 per ton, without reference to inspection or grade at des- 
tination. It is respondent’s position that the agreement called for 
grapes of U.S. No. 1 grade upon delivery at North East, Pennsyl- 
vania, with inspection at destination, it being understood that if 
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the grapes graded U. S. No. 1, the price was to be $100 per ton, 
that if they graded Unclassified, the price was to be $80 per ton. 
It further contends that the grapes delivered did not meet the 
contract specifications because of poor quality or condition. 

We are of the opinion that complainant’s version of the agree- 
ment is supported by the more reliable evidence of record. Since 
the contracts were oral and the parties are in disagreement as to 
certain material provisions thereof, we must look elsewhere to 
ascertain the intention of the parties. The record discloses that 
after each of the six shipments of grapes complainant billed re- 
spondent at the rate of $100 per ton therefor and the invoices 
contained no reference to grade. After the receipt of each of the 
shipments respondent complained of the quality or condition of 
the grapes either by telephone, letter, or wire but in none of the 
communications was exception taken to complainant’s billing at 
“$100 per ton U. S. funds.” It appears to us that if the contracts 
had provided for a price differential, depending upon grade, re- 
spondent would have objected immediately to such invoicing. 

Respondent’s confirming wire for the “purchase of 300 tons of 
grapes to be delivered to us as soon as ready and available,” is 
silent as to the price and grade of grapes, although sent after 
delivery of the first truckload and possibly the second truckload 
of grapes. While we accept respondent’s testimony that it was sent 
as an accommodation in order for complainant to take advantage 
of a difference in exchange rates, it seems to us that respondent 
would have stated the price differential and grade, particularly 
since the wire was sent on September 28, 1950, which date was 
subsequent to the time respondent contends it complained of the 
presence of mold and decay in the first truckload of grapes ship- 
ped. According to respondent, this complaint was made on the 
same day the first truckload arrived at New Brunswick on Sep- 
tember 26 (T. p. 42). The first mention made by respondent of a 
price other than $100 per ton was contained in respondent’s re- 
mittance of payment for the six shipments at the rate of $80 per 
ton, after discontinuance of shipments under the contracts. 

No mention was made as to grade in respondent’s communica- 
tions until after the fifth shipment of October 9 when respondent 
complained by wire and letter (Resp. Ex. 3 and 4) that the grapes 
were of poor quality and not “U.S. No. 1 as per our understand- 
ing” and requested that no more grapes be shipped under the 
contract of September 20. If, as respondent contends, the con- 
tracts called for inspection upon delivery for the purpose of 





1018 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 1013 


determining grade and price, we find it difficult to understand 
why respondent had official inspection made of only two of the six 
truckloads delivered and accepted. Respondent’s failure to have 
official inspection made of the first four shipments upon arrival 
at destination establishes to our satisfaction that such course of 
action was not agreed to by the parties. 

Complainant’s version of the contract terms receives additional 
support from his other grape sales in the United States during 
the 1950 season, as disclosed by the invoices rendered purchasers 
and information supplied the Department by his broker and a 
purchaser of some of the grapes refused by respondent (Investi- 
gation Report; Exhibit 5, Complaint). All his United States sales 
made during the period September 15, 1950, through October 27, 
1950, were at a specified price without mention of grade or quality, 
the commodity being described in the invoices merely as “Concord 
Grapes,” “Blue Concord Grapes,” or “Fresh Concord Grapes.” 
Approximately 550 tons were sold at prices ranging from $112.50 
to $120 per ton (Ex. 5, Complaint) prior to the break in the mar- 
ket price of grapes. 

It is concluded that the contract between the parties was for 
the purchase and sale of grapes at an agreed price of $100 per 
ton, U. S. funds, without reference to grade upon delivery, or 
differential in price. 

The president of respondent corporation testified with regard 
to each shipment of grapes received that the grapes were moldy 
and decayed and of bad quality and the sixth and last truckload 
was “horrible” and worse than previous loads. The first four truck- 
loads were not officially inspected in the United States but all 
shipments were inspected by Canadian authorities and graded 
“domestic” with certification that they met the requirements of 
the Fruit, Vegetable and Honey Act and Regulations of Canada. 
Official notice of such act and regulations is hereby taken. Inspec- 
tion certificate covering produce being shipped out of Canada is 
applicable only in case of immediate and continuous shipment 
(Inspection Regulations, Clause 5). In view of the fact that the 
grapes were inspected by the Canadian inspection service on the 
same day (or within 24 to 48 hours in the case of two truckloads) 
of delivery to respondent, it is difficult to believe that all shipments 
were in a moldy and decayed condition upon arrival. 

The last two truckloads delivered to respondent were inspected 
by United States official inspectors and graded “Unclassified.” The 
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inspection report on the fifth truckload indicated that most bas- 
kets of grapes showed no decay but that the average decay for the 
lot was 5 percent. The inspection report on the sixth and last truck- 
load of grapes merely indicated the grade as “‘Unclassified.” With 
respect to the first two truckloads of grapes that were delivered 
to Monte Carlo Wine Industries, Ltd., the president of respondent 
corporation testified that said company objected to the condition 
of the grapes because of mold and decay. The delivery order re- 
ceipt signed by the company notes objection only to the variety 
of the grapes delivered (T. Ex. 1). 

We cannot find that respondent was justified in refusing to ac- 
cept further shipments under the contract on the basis of quality 
or condition. Even under the contract as asserted by respondent 
for the payment of $80 for fruit graded “Unclassified,” it would 
not have been justified in its refusal to accept further shipments, 
as under such provision he would have had to accept the grapes 
and pay the “Unclassified” price therefor. 

Complainant requests damages in the amount of $3,585 for loss 
suffered by reason of respondent’s refusal to accept delivery on 
approximately 11914 tons of grapes under the contract of Septem- 
ber 20, and $1,567.52 as the balance owing on approximately 78 
tons of the fruit delivered under the contracts. In his computation 
of loss respondent has erroneously, or intentionally, credited the 
deliveries under both contracts to the contract of September 20, 
thereby diminishing the amount of damages in the approximate 
sum of $1,500, to which sum he otherwise would have been en- 
titled. Inasmuch as respondent only offered proof of resales of 
approximately 11914 tons and the loss suffered thereby, we shall 
compute the damages accordingly. 

Complainant resold 239,057 pounds (119.5235 tons) of grapes 
for a total sum of $10,045.09, with net proceeds of $8,367.13 after 
deduction of $597.50 for brokerage and $1,080.46 for additional 
cartage. As complainant would have received $11,952.35 at the 
rate of $100 per ton under the contract of September 20, the loss 
sustained by reason of complainant’s unjustified refusal to accept 
said grapes amounts to $3,585.22. 

Complainant delivered to respondent 159,335 pounds (79.6675 
tons) of grapes under his contracts with respondent and at the 
rate of $100 per ton should have received therefor the sum of 
$7,966.75, less $1385 for 1.35 tons of grapes claimed to have been 
dumped by respondent, and less $94.50 for the return of 640 empty 
hampers, or a total of $7,737.25. Respondent has paid complain- 
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ant on said deliveries only the sum of $6,175.58, leaving a balance 
of $1,561.67 due and owing to complainant, 

It is concluded that the refusal by respondent to accept further 
shipments under the contract of September 20 was without reason- 
able cause and in violation of section 2 of the act, and respondent 
is therefore liable under section 5 of the act for the damages sus- 
tained in consequence of such violation in the amount of $3,- 
585.22. Further, respondent’s failure to pay the full purchase price 
of $100 per ton for the grapes received and accepted constitutes 
a violation of section 2 of the act, and complainant is entitled to 
recover the balance due thereon in the amount of $1,561.67. Repar- 
ation should be awarded complainant in the total amount of $5,- 
146.89, with interest, and the facts should be published. 


ORDER . 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,146.89, with interest thereon 
at the rate of 5 percent per annum from November 1, 1950, until 


paid. 
The facts and circumstances as set forth herein shall be pub- 


lished. 


Copies hereof shall be served upon the parties. hraty 
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PACA Docket No. 6024. Decided August 27, 1953. Mr. Floyd L. 
Harding, of Presque Isle, Maine, for complainant. Mr. Gordon M. 
Lipetz, of Riverhead, New York, for respondent. Mr. Frederick 
W. Woodley, Presiding Officer. Decision by Thomas J. Flavin, 


Judicial Officer. 
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PACA Docket No. 6042. Decided August 25, 1953. Complainant 
pro se. Messrs. Christensen & Christensen, of Provo, Utah, for 
respondent. Miss Lenore H. Langford, Presiding Officer. Decision 
by Thomas J. Flavin, Judicial Officer. 





